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The Constitution of the State of Connecticut provides that “[t]here shall always be

free public elementary and secondary schools in the state. The general assembly shall

implement this principle by appropriate legislation.” Conn. Const. art. VIII, § 1. This

provision, added in 1965, reflected “Connecticut’s deeply rooted commitment to free

public education….” CCJEF v. Rell, 295 Conn. 240, 292-96 (2010); see also State ex rel.

Huntington v. Huntington School Comm., 82 Conn. 563, 566 (1909) (“Connecticut has

for centuries recognized it as her right and duty to provide for the proper education of the

young”); Bissell v. Davison, 65 Conn. 183, 191 (1894).

The Supreme Court in this case established that the constitutional provision

creates an affirmative obligation for the legislature to ensure that public school students

receive both adequate and substantially equal educational opportunities. CCJEF, 295

Conn. at 244-45, 320 (plurality), 321 (Palmer, concurring). The Supreme Court also

established the standard to measure whether the legislature is fulfilling the obligation to

provide adequate educational opportunities, see infra § III.A. CCJEF, 295 Conn. at 314-

16 (plurality), 321 (Palmer, concurring).

As for the right to substantially equal educational opportunities, it is well

established that “the right to education is so basic and fundamental that any infringement

of that right must be strictly scrutinized.” Horton v. Meskill, 172 Conn. 615, 646 (1977)

(“Horton I”). The Court subsequently clarified the scope of strict scrutiny in Horton v.

Meskill, 195 Conn. 24, 38 (1985) (“Horton III”), prescribing a three-part test to assess

whether the state is providing substantially equal educational opportunities:
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First, the plaintiffs must make a prima facie showing that
the disparities . . . are more than de minimis in that the
disparities continue to jeopardize the plaintiffs’
fundamental right to education. If they make that showing,
the burden then shifts to the state to justify these disparities
as incident to the advancement of a legitimate state policy.
If the state’s justification is acceptable, the state must
further demonstrate that the continuing disparities are
nevertheless not so great as to be unconstitutional.

The constitutional claims here are tested by a preponderance of the evidence

standard. See Gaudio v. Griffin Health Servs. Corp., 249 Conn. 523, 534-35 (1999).

While the state argues that Plaintiffs must prove their claims beyond a reasonable doubt,

that standard has only been used in cases where the constitutionality of a statute has been

challenged.1 The contention here, however, is that the state has failed to execute an

affirmative obligation imposed by the state constitution. In any event, applying either a

preponderance or beyond a reasonable doubt standard, the evidence clearly establishes

violations of the state constitution.

I. Standing to Bring this Action Is Established.

The individual Plaintiffs in this case are parents or relatives of Connecticut public

school students. Pls’ Final Proposed Findings of Fact (“PFOF”) 35-79. Defendants

concede that those plaintiffs have standing to maintain this suit. See Defs.’ Mem. of Law

in Support of Mot. to Dismiss, Doc. No. 165, HHD-CV05-4050526S at 42 (Jan. 9, 2013)

1 See, e.g. Kerrigan v. Comm’r of Public Health, 289 Conn. 135, 155 (2008) (challenge to statute
prohibiting same-sex marriage); State v. Breton, 212 Conn. 258, 269 (1989) (challenge to death
penalty statute). The trial court in McCleary v. State, in a similar case in the State of Washington,
determined that a preponderance of the evidence standard should apply notwithstanding a similar
state rule principle regarding proof beyond a reasonable doubt. No. 07-2-02323-2, 2010 WL
9073395, at *10 (Sup. Ct. Wash. Feb. 24, 2010), modified by 269 P.3d 227 (Wash. 2012) (attached
as Appendix C).
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(“Defs.’ MTD”); Trial Tr. June 3, 2016 at 124:18-21. Given that at least one Plaintiff has

standing, the controversy before the Court is justiciable.

In addition, the Connecticut Coalition for Justice in Education Funding

(“CCJEF”), whose members include parents of Connecticut public school students, has

associational standing to maintain this suit. An association can bring suit on behalf of its

members when three requirements are met: “(a) its members would otherwise have

standing to sue in their own right; (b) the interests it seeks to protect are germane to the

organization’s purpose; and (c) neither the claim asserted nor the relief requested requires

the participation of individual members in the lawsuit.” Conn. Assn. of Health Care

Facilities, Inc. v. Worrell, 199 Conn. 609, 616 (1986). “Associational standing is

particularly appropriate . . . where the relief sought is. . . a declaratory judgment.” Id.

(quotations omitted).

The Court in this case previously held that “[a]s long as at least one member has

standing, an organization has standing.” CCJEF v. Rell, 2013 WL 6920879, at *13 (Dec.

4, 2013) (Dubay, J.); see also Timber Trails Corp. v. Planning & Zoning Comm’n, 222

Conn. 380, 395 (1992). The evidence is undisputed that at least one CCJEF member,

Mary Gallucci, is a parent of Connecticut public school students and has standing in her

own right. PFOF 52-56, 85-86.2 Dr. Gallucci has been a CCJEF member since at least

2009, well before the Corrected Third Amended Complaint was filed in 2013, and

2The undisputed evidence also shows there are a number of other CCJEF members who too are parents of
Connecticut public school students. PFOF 82 (Gay); Defs.’ Trial Ex. 6460.
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continues to be a CCJEF member. PFOF 86.3 CCJEF therefore meets the first

requirement under Worrell.

The second requirement under Worrell asks whether the interests the litigation

seeks to protect are germane to the organization’s purpose. For this prong, “[a]ll that is

required is there be a mere pertinence between litigation subject and organizational

purpose.” CCJEF, 2013 WL 6920879 at *16; Paucatuck Eastern Pequot Indians v.

Indian Affairs Council, 18 Conn. App. 4, 11 (1989). The CCJEF bylaws states its purpose

is to engage in activities that promote the adequate funding of education in Connecticut

and that relieve the burdens of Connecticut municipalities in funding education. Pls.’

Trial Ex. 1087 at 1. The relief sought in this litigation – declaratory and injunctive relief

to address deficiencies in the current educational system – are clearly pertinent to

CCJEF’s stated purposes. CCJEF, 2013 WL 6920879 at *16.

The third Worrell requirement is that neither the claim asserted, nor the relief

requested, require the participation of individual members of the organization. The Court

previously ruled that CCJEF met this requirement, based on the nature of the declaratory

and injunctive action. CCJEF, 2013 WL 6920879 at *18. The subsequent Superior Court

decision, Disabled Americans for Firearm Rights, LLC v. Malloy, No. CV136016992,

2014 WL 1012285 (Feb. 6, 2014) (Devine, J.) (“DAFR” (attached as Appendix A), does

not undermine that conclusion. The alleged harm to the DAFR plaintiffs was wholly

3 The Court previously affirmed its decision that permitted CCJEF to file an amended complaint that
alleged membership of parents, after initially dismissing a prior pleading that did not. CCJEF, 2013
WL 6920879 at *15.The only question here then is whether the evidence presented at trial
establishes that CCJEF had standing at the time of filing the operative complaint and at the time of
trial.
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different from the harm claimed in this case. The complaint in DAFR alleged that due to

their disabilities, members of the plaintiff organization required firearms with certain

features that were prohibited by the challenged legislation. DAFR, 2014 WL 1012285 at

*5. The court found that to resolve the claim required evidence of the specific physical

disabilities of each individual member, and thus the participation of those members. Id.

Here, the harm to CCJEF members is the attendance of their children in public

schools that fail to provide equal access to a constitutionally adequate education. The

determination of the claim does not rise and fall on the individual circumstances of any

one plaintiff or specific CCJEF member; if their children are and will be attending

schools that provide inadequate and inequitable educational opportunities, they are

harmed by the operation of an unconstitutional system. As the North Carolina Supreme

Court explained in a similar challenge to that state’s educational funding system, in

education cases “courts have often broadened both standing and evidentiary parameters”

such that they examine whether “the supporting evidence demonstrates that a harm has

occurred to those ‘within the zone’ to be protected by the constitutional provision at

issue,” with public school students clearly positioned within that zone. Hoke Cty. Bd. of

Educ. v. State, 599 S.E.2d 365, 376-77 (N.C. 2004). The determination of harm here

centers on whether adequate and equitable educational opportunities are made available

to students. The evidence presented clearly shows that students in at least the six focus
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districts4 – including those of individual plaintiffs and CCJEF members – have not

received adequate and equitable educational opportunities. See infra § VIII.

Defendants read into Worrell an additional requirement – that there be no

conflicts among the association’s members. Defs.’ MTD at 46-56; Trial Tr. Mar. 4, 2016

at 140:12-25. They base this addendum on a single Superior Court case, Fairfield County

Med. Ass’n v. Cigna Corp., X06CV075007159S, 2008 Conn. Super. LEXIS 2078 (Aug.

19, 2008) (Stevens, J.) (attached as Appendix B), which incorporated a requirement that

the lawsuit not create “an obvious or direct conflict with or among its members that is

serious or profound.” Id. at *11. As the Court here indicated in ruling on the motion to

dismiss, no binding Connecticut authority contains such a requirement, CCJEF, 2013 WL

6920879 at *17. The Ninth Circuit Court of Appeals explained why such a requirement is

inapplicable,

[A]s a matter of policy, we reject the suggestion that
unanimity of membership be required in organizations
seeking standing. . . . Unanimous opinions within an
organization’s membership will be few and far between
with regard to most issues controversial enough to
engender litigation. To insist that there be neither conflict
nor potential for conflict on any issue litigated would, in
effect, lead to the eradication of associational standing in
most suits….Accordingly, we conclude that an
organization's internal conflicts properly should be resolved

4 The evidence at trial focused on six of Connecticut’s low-wealth, high-needs districts – Bridgeport,
Danbury, East Hartford, New Britain, New London, and Windham. These districts are referred to as
the “focus districts.” These districts are among the highest needs districts in the state, with greater
than average percentages of students in groups classified as “High-Needs” students under
Connecticut’s Next Generation Accountability system – low-income students, English Learners
(“ELs”), and students with disabilities (“SWDs”). Pls.’ Trial Ex. 204. All six districts are
characterized by high percentages of students in poverty compared to the state average (Pls.’ RFA
730; Pls.’ Tr. Ex. 694), and higher than average percentages of EL students. Pls.’ RFA 731.Five out
of the six focus districts also had higher than average percentages of students who qualified for
special education in the 2014-15 school year. Pls.’ RFA 735.
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through its own internal procedures, not through limitations
on standing. . .

Associated Gen. Contractors of Cal. Inc. v. Coal. for Econ. Equity, 950 F.2d 1401, 1409

(9th Cir. 1991).

Even if the Court were to follow Fairfield County, the purported conflicts in this

case are a far cry from the “obvious or direct” conflict in that case. As the Court found in

its previous decision in this case “[t]he litigation goal of the [association in Fairfield

County] was directly at odds with the pecuniary interests” of a subset of its members.

CCJEF, 2013 WL 6920879 at *17. The association in Fairfield County had expressly

carved out from the proposed plaintiff class certain members who were deriving a

financial benefit from the program challenged by the organization. Id. In other words, if

the organization in that case prevailed on its claim, the remedy would have deprived

some members of a financial benefit they were receiving. Id.

Here there are no adverse outcomes posed to CCJEF members by this action.

There is no evidence that any members reject the goal of this suit – to ensure an adequate

and equitable education for public school students in Connecticut. While teachers unions,

boards of education, superintendents, towns, and others may disagree on certain matters

of educational policy, no dispute divides CCJEF members about this lawsuit. As such,

Defendants’ conflict theory is of no moment.
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II. The State’s Constitutional Responsibility for Education is Non-Delegable

A. The Constitutional Framework

The Connecticut Constitution places direct responsibility for education on the

state of Connecticut through Article Eighth §1, providing: “[t]here shall always be free

public elementary and secondary schools in the state. The general assembly shall

implement this principle by appropriate legislation.” The Constitution identifies the

General Assembly as the sole entity charged with enacting “appropriate legislation” and

fulfilling this weighty responsibility. Despite the long history of local control over

education in Connecticut, Article Eighth of the Constitution squarely “places the ultimate

responsibility for the education of the children of Connecticut on the state.” New Haven

v. State Bd. of Educ., 228 Conn. 699, 702-03 (1994); see also W. Hartford Educ. Ass’n v.

DeCourcy, 162 Conn. 566, 573 (1972) (“Obviously, the furnishing of education for the

general public is a state function and duty.”). Local control over education neither dilutes

the state’ constitutional obligation nor displaces the state from exercising ultimate control

over education in Connecticut.5

B. The Statutory Framework

That the state is ultimately responsible for education in Connecticut is made clear

in the statutory framework for education, which the General Assembly developed

pursuant to its constitutional obligations. See generally Conn. Gen. Stat. T. 10. Under this

framework, the state delegates certain responsibilities to municipalities while maintaining

5 Plaintiffs previously submitted a brief regarding the state’s similar control over education funding in
Connecticut, which addressed many of the same areas. See Plaintiffs’ Response to Defendants’ Brief
in Response to the Court’s Questions, Doc. No. 297 (Mar. 4, 2016).
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overall supervision in those areas, in addition to retaining direct control over certain

aspects of education policy. Id. This is achieved through the delineation of

responsibilities between the State Board of Education (the “SBE”) and the State

Department of Education (the “SDE”) on the one hand, and the local boards of education

and local school districts on the other. Although the local school districts and boards are

given some autonomy to determine policies, the state is ultimately responsible for

ensuring that these policies translate into a constitutional education system.

The SBE and SDE are state agencies and direct representatives of the state. The

SBE—through its administrative arm, the SDE—has general supervision and control of

the “educational interests of the state,” which include providing each child with an “equal

opportunity to receive a suitable program of educational experiences,” such as preschool,

elementary and secondary education, special education, and vocational education. Conn.

Gen. Stat. §§ 10-3(a); 10-4(a). In exercising these statutory functions, the SBE and SDE

provide policy guidance, issue standards, offer professional development, and institute

accountability and reform programs to ensure that the state’s constitutional obligations

are met. In contrast, local school districts and boards of education in Connecticut are

delegated the authority to operate Connecticut’s public schools as agents of the state.

Under the statutory framework, a local board of education must maintain “good” public

elementary and secondary schools, implement the educational interests of the state,

provide all children with “as nearly equal advantages as may be practicable,” and

“provide an appropriate learning environment for all its students which includes (1)

adequate instructional books, supplies, materials, equipment, staffing, facilities and
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technology, (2) equitable allocation of resources among its schools, (3) proper

maintenance of facilities, and (4) a safe school setting.” Conn. Gen. Stat. § 10-220. While

discharging these duties, however, the local school districts and boards remain agents of

the state and subject to the state’s ultimate control and authority. Pereira v. State Bd. of

Educ., 304 Conn. 1, 33 (2012) (“Obviously, the furnishing of education for the general

public is a state function and duty . . . . By statutory enactment the legislature has

delegated this responsibility to the local boards who serve as agents of the state . . . .”).

C. The State Regularly Exercises This Responsibility and Is Held
Accountable When It Is Not Fulfilled

Through its statutory powers, the state consistently exercises its authority and

control over education policy in order to fulfill its constitutional obligations. For

example, in two of Plaintiffs’ six focus districts, New London and Windham, the SBE

intervened to appoint a Special Master after they were found to be severely

underperforming. See Trial Tr. Mar. 4, 2016 at 33:13-18 (Garcia); Trial Tr. May 11, 2016

at 44:27-62:2 (Villanova). Thereafter, Special Master Adamowski provided local Board

training and developed a multiyear plan aimed at improving student achievement and

outcomes. Id. 3-4.

Similarly, Dr. Wentzell testified that a special receiver was appointed for the

Winchester school district to oversee structural and strategic improvements because

“there were a number of financial and all kinds of systems that were broken down. And

[the SDE] felt [it] needed to get in there.” Trial Tr. Apr. 15, 2016 at 116:20-118:17. The

SBE was given authority to institute these reforms through statutory amendments and
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public acts. See, e.g., P.A. 12-116 (S.B. 458) (2012). These examples are proof positive

of the state’s acknowledgment and understanding of its constitutional responsibility for

education in Connecticut, including that it is responsible for the agents it uses to carry out

this duty—the local school districts and boards.

Correspondingly, in situations where the state fails to take sufficient actions to

ensure that children in Connecticut are receiving a constitutional education, the courts

have consistently found the state, and not municipalities, answerable. The state has been

found responsible regardless of whether the failure was caused by affirmative state action

or local action. In Horton I, the Court found that “the state’s failure adequately to address

school funding inequalities constituted . . . state action” even though the inequalities were

not created by the state. Sheff v. O’Neill, 238 Conn. 1, 17 (1996). In fact, the Court

recognized that the constitutional violation was due to the state failing to consider local

funding disparities and take appropriate action such that a combined level of local and

state funding across all districts met constitutional scrutiny with respect to equal

educational opportunities.

In Sheff, the Court found that “if the legislature fails, for whatever reason, to take

action to remedy substantial inequalities in the educational opportunities that such

children are being afforded, its actions and its omissions constitute state action” and

trigger state responsibility. Sheff, 238 Conn. at 17.6 The decisions of the Connecticut

6 See also Hoke 599 S.E.2d at 389 (holding the State of North Carolina accountable for local school
board failures to allocate resources so at-risk children would have equal educational opportunities
did not undermine the authority of school boards and “simply placed responsibility . . . on the
entity– the State – that created the school board and that authorized the school board to act on the
State’s behalf”).
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Supreme Court have underscored that the state has the ultimate responsibility and control

over education in Connecticut and accordingly, the responsibility for the acts of its agents

in every local school district. Thus, the state alone is responsible for any constitutional

violations that exist in connection with the operation of Connecticut’s public schools.

III. Legal Standard Governing the Right to Education

A. Adequacy

1. Constitutional Right to an Adequate Education

In 2010, the Supreme Court held in this case that Article Eighth encompassed a

qualitative standard of a minimally adequate education, and that the state is responsible to

ensure that level of adequacy is met. CCJEF, 295 Conn. at 244-45, 320 (plurality), 321

(Palmer, concurring). Three Justices joined the plurality opinion, while Justice Palmer

wrote a separate opinion.7 The plurality and Justice Palmer agreed that there is a level of

adequacy that the state must meet to provide a constitutional education. Id. Both opinions

provided guidance regarding the contours of the right to an adequate education, id. at

314-18 (plurality), 342-43 (Palmer, concurring), while also acknowledging that the

standard of what constitutes a minimally adequate education must recognize the ever-

evolving nature of education and reflect modern educational standards. Id. at 318

(plurality) (“The broad constitutional standard also reflects our recognition of the fact that

the specific educational inputs or instrumentalities suitable to achieve this minimal level

of education may well change over time, as a constitutionally adequate public education

7 Justice Vertefeuille dissented on the grounds that she did not believe there was a qualitative level of
suitability implied in the Constitution, CCJEF, 295 Conn. at 384, while Justices Zarella and
McLachlan dissented on the ground that the claims presented were non-justiciable. Id. at 400.
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is not a static concept removed from the demands of an evolving world.”); 320-21

(Palmer, concurring) (the Constitution “requires the state to provide an educational

opportunity to the students of our free public elementary and secondary schools that, at

the least, is minimally adequate by modern educational standards.”). Both also

recognized that it is the role of the judiciary to evaluate whether the state is meeting its

obligation to provide an adequate education. Id. at 258, 320 (plurality), 320-21, 346

(Palmer, concurring). The plurality referred to the Court’s earlier decision in Sheff to

explain that aspect of the judiciary’s role here:

In light of these precedents, we are persuaded that the
phrase ‘appropriate legislation’ in article eighth, § 1, does
not deprive the courts of the authority to determine what is
‘appropriate.’ Just as the legislature has a constitutional
duty to fulfill its affirmative obligation to the children who
attend the state’s public elementary and secondary schools,
so the judiciary has a constitutional duty to review whether
the legislature has fulfilled its obligation.

CCJEF, 295 Conn. at 258 (emphasis in original) (quoting Sheff, 238 Conn. at 15).

The role of the trial court in assessing Plaintiffs’ claims is therefore two-fold –

first, to establish what constitutes a minimally adequate education based on evidence of

modern educational standards; and second, to evaluate whether the state is meeting its

obligation to provide such an education.8

2. Adequacy Standard

In light of the guidance from the Supreme Court and the evidence presented at

trial, the standard for an adequate education under the Constitution requires that

8 The trial court also has a third role: if a claim is proved, to determine what relief is appropriate to
address any violation it identifies. That analysis is not implicated in this phase of the trial.
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elementary and secondary schools be able to address the educational needs of their

student populations through sufficient resources that allow a meaningful opportunity for

all students – whatever their circumstances – to become responsible citizens able to

participate fully in democratic institutions (such as jury service and voting), and to be

prepared to progress to institutions of higher education or attain productive employment

and otherwise contribute to the state’s economy. The “meaningful opportunity” to reach

these educational system goals requires the state to deploy the necessary resources that

enable students to reach those goals. Those resources include sufficient numbers of high-

quality and well-trained educators and staff; appropriate teaching of up-to-date curricula

aligned with current state standards; and appropriate physical facilities, equipment and

tangible materials that meet the needs of students within the context of modern

educational goals and prescribed requirements.

The specific educational resources needed will vary depending on the particular

student needs within a classroom, school or district. But a constitutionally adequate

education must be one that provides those necessary educational resources at a level

sufficient to enable all students the chance to reach the goals of citizenship and

productivity identified by the Supreme Court. Schools and districts that cannot do so are

failing to provide the educational opportunities guaranteed to their students by the

Constitution, and concomitantly the state is failing its constitutional obligation.

3. Scope of Adequacy

The plurality opinion and Justice Palmer’s opinion agree on a number of key

areas, including the goal that the system must achieve, the essential elements of an
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adequate education, and the key role that modern educational standards play in assuring

adequacy.

a. Adequacy for What Purpose?

The question of what constitutes an adequate education is necessarily dependent

on the question – adequate for what? As Justice Schaller stated in his concurring opinion,

That determination [that the Constitution guarantees the
right to an adequate education] merely gives rise to the
inevitable question as to adequacy “for what purposes?”
Two general principles guide my inquiry as to the contours
of the right. First, the question “for what purposes”
suggests that the direction of the inquiry should be goal
directed; that is, the inquiry seeks to determine the goals to
be served by the adequate education. Second, in answering
the question, it is necessary to examine why education has
been elevated to the status of a fundamental right protected
by our state constitution. In other words, only by
understanding what we as a society so value in education,
may we discern “for what purposes” such an education
should be adequate.

CCJEF, 295 Conn. at 368 (Schaller, concurring); see also Merriam-Webster,

“Adequate,” available at http://www.merriam-webster.com/dictionary/adequate (defining

“adequate” as “sufficient for a specific requirement”); see also PFOF 8 (Baker).

The plurality answered this question by concluding that the Constitution

. . . entitles Connecticut public school students to an
education suitable to give them the opportunity to be
responsible citizens able to participate fully in democratic
institutions, such as jury service and voting. A
constitutionally adequate education also will leave
Connecticut’s students prepared to progress to institutions
of higher education, or to attain productive employment
and otherwise contribute to the state’s economy. To satisfy
this standard, the state, through the local school districts,
must provide students with an objectively ‘meaningful
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opportunity’ to receive the benefits of this constitutional
right.

CCJEF, 295 Conn. at 314-15. One of the key aspects of this standard is that the

Constitution requires the state to provide a “meaningful opportunity” for students to reach

the levels indicated, not that students are guaranteed to ultimately reach those levels. Id.

at 318-20.

Justice Palmer emphasized his agreement with the plurality that the key focus in

examining the adequacy of education is on the opportunities made available to students,

not necessarily their achievement of a specific outcome. Id. at 344-45 & n.19 (quoting

Justice Borden’s statement in his Sheff dissent that the “obligation to provide a minimally

adequate education must be based. . . on what the state reasonably attempts to make

available to [students], taking into account any special needs of a particular local school

system.”). Justice Palmer did not disagree with the plurality’s formulation of an adequate

education as one that provides a “meaningful opportunity” to students; instead, Justice

Palmer’s opinion underscored his view that “because student achievement may be

affected by so many factors outside the state’s control, including, perhaps most

particularly, the disadvantaging characteristics of poverty[,]” he could not agree with the

“plurality’s assertion that ‘[a] constitutionally adequate education . . . will leave

Connecticut’s students prepared to progress to institutions of higher education, or to

attain productive employment and otherwise contribute to the state’s economy.’” Id. at

345 n.19 (emphasis added).
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Thus, Justice Palmer made clear that he did not believe that an adequate education

would necessarily result in students being prepared for higher education or productive

employment. But nothing in his opinion suggested that he did not agree that the goal of

an adequate education is to prepare students for higher education or productive

employment, or that the state has a duty to afford a “meaningful opportunity” to reach

that goal. Id. This view is consistent with Justice Palmer’s subsequent opinion in Pereira,

where he quoted the CCJEF plurality in describing the right to an education as “a

substantive [right] that ‘guarantees Connecticut’s public school students educational

standards and resources suitable to participate in democratic institutions, and to prepare

them to attain productive employment and otherwise to contribute to the state’s economy,

or to progress on to higher education.” 304 Conn. at 71 n.2 (quoting CCJEF, 295 Conn.

at 244-45). In short, Justice Palmer’s writings show that he agrees with the plurality in

CCJEF that students are entitled under the Constitution to receive educational resources

suitable to provide a meaningful opportunity to participate in democratic institutions and

to be prepared for higher education or productive employment.

Both the plurality and Justice Palmer also agreed that measures of student

performance and student achievement are relevant indicators as to whether those

opportunities are being made available. CCJEF, 295 Conn. at 313 n.57 (plurality), 345

n.19 (Palmer concurring). Measures of student achievement thus serve as evidence of

whether the educational system is meeting the adequacy goal of providing students a

meaningful opportunity to be prepared for higher education or employment.
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b. Essential Elements of an Adequate Education

The plurality and Justice Palmer also agreed on a number of essential elements

that are necessary for an adequate education, as identified by the New York Court of

Appeals in Campaign for Fiscal Equity v. New York, 655 N.E.2d 661 (1995) (“CFE I”):

(1) “minimally adequate physical facilities and classrooms
which provide enough light, space, heat, and air to permit
children to learn”; (2) “minimally adequate
instrumentalities of learning such as desks, chairs, pencils,
and reasonably current textbooks”; (3) “minimally adequate
teaching of reasonably up-to-date basic curricula such as
reading, writing, mathematics, science, and social studies”;
and (4) “sufficient personnel adequately trained to teach
those subject areas.”

CCJEF, 295 Conn. at 316 (plurality), 342-43 (Palmer). Both opinions recognized that an

adequate education must reflect the requirements and demands of modern society. Id. at

318 (plurality), 320-21 (Palmer, concurring). As the Supreme Court did here, the New

York Court of Appeals in CFE I provided that the full scope of the necessary resources

for an adequate education would be further elaborated by the trial court after “the

development of a factual record.” CFE I, 665 N.E.2d at 666. The CFE I trial court

subsequently expanded the Court of Appeals’ template by identifying specific categories

of resources necessary for a sound basic education, including sufficient numbers of

qualified staff, appropriate class sizes, expanded programs such as extended school,

remedial instruction and support services for at-risk students, and other resources.

Campaign for Fiscal Equity v. State, 100 N.Y.S.2d 475, 492-515, 525 (N.Y. Sup. Ct.

2001) (“CFE II”). The New York Court of Appeals held that the trial court properly

“fleshed out” its initial template from CFE I and reinstated the trial court’s finding of
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facts (which had been reversed by the intermediate appellate court). Campaign for Fiscal

Equity v. State, 801 N.E.2d 326, 328, 336 (2003) (“CFE III”).

As in CFE, the evidence presented in this trial serves to elaborate the standard of

adequacy laid out in CCJEF. The evidence from both sides establishes the critical

importance of sufficient, well-trained staff – first and foremost the importance of

classroom teachers, see infra § VI.A, but also of academic and non-academic support

staff, see infra §§ VI.E, VI.H. In particular, the evidence demonstrates the crucial role

that having sufficient, well-trained staff plays in intervening with students who fall

behind academically or are at-risk of doing so. See Infra § VI.E. Students, particularly

those in disadvantaged districts such as the focus districts, both enter school with a wide

range of prior experiences and challenges and progress in their education at vastly

different rates. An adequate modern educational system must be equipped to educate and

support students at whatever stage they may be, which requires enough staff to provide

additional supports for students when needed. Id.

An adequate educational system also must provide students with a “reasonably

up-to-date basic curricula.” CCJEF, 295 Conn. at 316. Connecticut has adopted the

Common Core State Standards as a statewide standard for students’ knowledge of

English language arts and math, and has adopted modern standards in other educational

subject areas. PFOF 558, 1150-53. The Common Core is designed to be aligned with

college and work expectations. PFOF 1153. The state itself has set a goal of being

“college and career” ready as the standard that every student should reach, and has

defined measures for assessing whether students are on track to be college and career
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ready. PFOF 1143, 1144-456 (Wentzell), 1340-42. Being college and career ready is

consistent with the common sense understanding of what an adequate elementary and

secondary education should produce. Students must be given a meaningful opportunity to

access curricula that is aligned with the prescribed Common Core; in other words,

students must be appropriately prepared to have a fair opportunity to operate at grade

level and to benefit from an education designed to prepare them for college and career.

The evidence presented by both sides overwhelmingly demonstrates the

importance of early education in preparing children for the rigors of modern education,

particularly in reading. PFOF 757 (Barnett, Jones-Taylor), 765 (Barnett, Granucci,

Thompson), 9345 (Cohn). Given the importance of early education, the evidence

presented is clear that access to a high-quality preschool experience is a crucial means for

assuring students of an adequate primary and secondary education, particularly for

students in poverty and other high-needs students. See infra § VI.B. Without such access,

students are far likelier to begin kindergarten educationally handicapped and to struggle

to access the curriculum as they progress, with the prospect of never receiving the

promise of a complete public education. Id.; PFOF 757-65.

An adequate education must also provide adequate physical facilities and

instrumentalities of learning. This includes traditional materials, such as basic supplies,

textbook material and learning aids for science, art and music. Access to appropriate

technology and training in that technology is also a necessity for students to be college

and career ready in the 21st century. See infra § VI.I.
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The evidence is clear that high-needs students present distinctive educational

challenges and require special and additional educational resources. See infra § V. In

order to receive a meaningful opportunity to receive the benefits of a public education,

these groups of students need supplemental and customized resources. Id., see also infra

§ VI; Pls.’ Trial Ex. 236; PFOF 10 (Baker, Quesnel, Hakuta, Villanova, Seder). Put

differently, an adequate education must take into account individual student needs and

provide resources calculated to meet those needs. As Justice Schaller observed in his

concurring opinion,

[I]t is not sufficient for the state merely to offer an
opportunity for education without regard to the
circumstances of the children to whom it is offered. . . .
because an opportunity exists only when it takes into
account the conditions—social, economic, and other—that
realistically limit the opportunity, the educational offering
must be tailored to meet the adequacy standard in the
context of the social and economic conditions of the
children to whom it is offered . . . . Depending on the
circumstances, an offering that would suffice in one district
of the state may not suffice in another.

CCJEF, 295 Conn. at 380 (Schaller, concurring) see also id. at 345 n.19 (Palmer,

concurring) (“the obligation to provide a minimally adequate education must be based

generally . . . on what the state reasonably attempts to make available to [students], taking

into account any special needs of a particular school system.”) (emphasis added)

(quoting Sheff, 238 at 143 (Borden, dissenting).

4. Supreme Court Standard

Justice Palmer does not diverge from the plurality with respect to the ultimate

standard for adequacy; his opinion only differs with respect to the level of deference
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accorded to the executive and legislative branches’ formulation and implementation of

that adequacy standard. CCJEF, 295 Conn. at 321 (Palmer, concurring). Before analyzing

his views on deference, the Court must understand that his opinion has no precedential

effect.

Defendants have previously claimed that where there is disagreement, the Palmer

opinion should control, based on State v. Ross, 272 Conn. 577 (2005). In Ross, a footnote

unrelated to the holding referred to Marks v. United States, 430 U.S. 188, 193 (1977), for

the proposition that the plurality opinion in a different U.S. Supreme Court case “[did]

not necessarily represent the governing law on [the] issue,” because “’[w]hen a

fragmented Court decides a case and no single rationale explaining the result enjoys the

assent of five Justices, the holding of the Court may be viewed as the position taken by

those Members who concurred in the judgments on the narrowest grounds . . .’” Ross,

272 Conn. at 604 n.13 (quoting Marks). Thus, the proposition put forth by Marks, is only

applicable when the concurring opinion fits within a broader conclusion drawn by a

plurality of the Court. As the D.C. Circuit explained, “[i]n essence, the narrowest opinion

must represent a common denominator of the Court’s reasoning; it must embody a

position implicitly approved by at least five Justices who support the judgment.” King v.

Palmer, 950 F.2d 771, 781 (D.C. Cir. 1991) (en banc). By contrast,

When . . . one opinion supporting the judgment does not fit
entirely within a broader circle drawn by the others, Marks
is problematic. If applied in situations where the various
opinions supporting the judgment are mutually exclusive,
Marks will turn a single opinion that lacks majority support
into national law.
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Id. at 782. The D.C. Circuit therefore found that the concurring opinion at issue did not

set forth a controlling standard, finding that it was “not a case in which the concurrence

posits a narrow test to which the plurality must necessarily agree as a logical consequence

of its own, broader position.” Id.9 Justice Palmer’s diverging views do not fit within the

ambit of the Marks’ rule because it lies outside, not within, the plurality’s reasoning.

5. Deference

Justice Palmer expressed his concern that the plurality position required the

judiciary to become overly involved in matters of educational policy, which he viewed

the province of the other branches of government. Id. at 344 n.18. In contrast to the

“broad standard” he thought the plurality had articulated, Justice Palmer stated:

[T]o prevail on their claim of a constitutional violation, the
plaintiffs must establish that the action that the legislature
has taken to comply with article eighth, § 1, reasonably
cannot be considered sufficient by any fair measure. Put
differently, the plaintiffs are not entitled to relief unless
they can demonstrate that the legislature’s formulation of
the scope of the right to a minimally adequate public
education and its efforts in implementing that formulation
are unreasonably insufficient.

Id. at 343-44 (emphasis added).

Applying this test, the evidence adduced at trial suffices to prove an adequacy

violation, even if the Court were to believe itself constrained by Justice Palmer’s views.

Justice Palmer’s opinion endorses deference both to the formulation of the scope of the

right, and to the implementation of that right. As for the scope, to the extent any

9 See also United States v. Alcan Aluminum Corp., 315 F.3d 179, 189 (2d Cir. 2003) (where no single
standard is the narrowest ground supported by the majority no law created for future decision);
Rappa v. New Castle County, 18 F.3d 1043, 1060 (3d Cir. 1994) (same).
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legislative or executive determination of adequacy exists, it is the same as the formulation

of the plurality – that students should be given the opportunity to be college and career

ready. PFOF 1144-45 (Wentzell); Pls.’ Trial Exs. 204 at 40, 1200 at 5; Defs.’ Trial Exs.

4061 at 3, 5590 at 2, 6222 at 10. The state’s repeated assertion of the goal of preparing

children for college and career – to which Justice Palmer would defer to – is functionally

equivalent to the plurality’s opinion that an adequate education involves an opportunity to

progress to higher education or gain meaningful employment. CCJEF at 314-15.

As the evidence presented at trial has shown, however, neither the legislative nor

executive branches have made (or attempted to make) a reasoned effort to implement

measures to offer an adequate education to all Connecticut students. In the first place,

both the Commissioner of Education and the Chief Financial Officer of SDE testified that

the SDE makes no assessment of the educational needs of students, or whether adequate

funding exists to provide adequate educational opportunities. PFOF 20 (Wentzell,

Demsey). No evidence whatsoever was presented that legislative determinations

regarding funding for education are made in accord with any rational standard, let alone a

standard of adequacy reflecting the constitutional guarantee. Instead, the evidence shows

that the primary means of state funding for education is the Education Cost Sharing

(“ECS”) grant, which supplements local funding. But not only is the aggregate amount of

ECS funding not based on any analysis of what resources districts need, but the ECS

itself is a formula comprised of various elements, none of which have been shown to

have any relationship to the actual educational needs of students. See infra § VII.B.

Further, the ECS has not been faithfully used as the basis for state educational funding for
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the past several years – instead, funding amounts for each district have simply been fixed

by legislative fiat, again with no evidence showing any relationship between those

amounts and the educational needs of students. PFOF 311-12, 414. Nor does the evidence

reveal that, in the absence of a rational approach for reaching the accepted goals for

educating Connecticut students, the state otherwise has a system that is meeting those

needs; rather, there are systemic failures occurring throughout the state, especially in

economically disadvantaged districts.

Under Justice Palmer’s approach, there is simply nothing to defer to as there is no

evidence of any rational approach to implement the right to an adequate education. A

legislative appropriation of some amount of education funding, unrelated in any rational

way to the provision of an adequate education, is simply not a “reasoned judgment of the

legislative and executive branches with respect to the education policy of this state . . . .”

CCJEF at 321-22 (Palmer, concurring).10 Nor can reasonable implementation be justified

where there is compelling evidence that various resources needed to provide an adequate

education are not made available to vast numbers of Connecticut’s students.

B. Equity

1. Equal Protection is Distinct From Adequacy

It is well established that Defendants have a duty to provide “substantially equal”

educational opportunities under the articles of the Connecticut Constitution – Article

10 See also Abbeville Cnty. Sch. Dist. v. State, 767 S.E.2d 157, 173 (S.C. 2014), reh’g denied (Jan. 23,
2015), amended, 777 S.E.2d 547 (2015), order superseded, 780 S.E.2d 609 (2015), and amended,
780 S.E.2d 609 (2015) (“the evidence . . . does not show . . . a comprehensive effort by the
Defendants to determine the demands of providing the constitutionally mandated educational
opportunity throughout the State. In our opinion, without that determination, it is near impossible
for the Defendants to meet their constitutional obligation.”) (emphasis added).
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Eighth, § 1 and Article First, §§ 1 and 20 – “that provide for free public education and for

equal rights and equal protection.” Horton III, 195 Conn. at 34-35 & n.12.11

Adequacy and equal protection are distinct concepts. An adequate educational

opportunity is one that meets a minimum level of quality “without considerations of

inequality.” CCJEF, 295 Conn. at 280. Providing equal access to an education involves a

relational standard that demands that similarly situated persons be treated alike.

[T]his Court has never suggested that because some
‘adequate’ level of benefits is provided to all,
discrimination in the provision of services is therefore
constitutionally excusable. The Equal Protection Clause is
not addressed to the minimal sufficiency but rather to the
unjustifiable inequalities of state action. It mandates
nothing less than that all persons similarly circumstanced
shall be treated alike.

Horton I, 172 Conn. at 645-46 (citations and quotations omitted). The concern of equal

protection is not whether educational opportunities are minimally sufficient, but rather

whether they are substantially equal in “breadth” and “quality.” Id. at 648.

2. The Meaning of Equity

Evaluating the existence of substantially equal education opportunities involves

several factors. First, as outlined by the Connecticut Supreme Court, the criteria for

evaluating the relative quality of education in a town includes an assessment of available

inputs, such as: “(a) size of classes; (b) training, experience and background of teaching

11 Article First of the Constitution provides in relevant part: “SEC. 1. All men when they form a social
compact, are equal in rights; and no man or set of men are entitled to exclusive public emoluments
or privileges from the community . . . . SEC. 20. No person shall be denied the equal protection of
the law nor be subjected to segregation or discrimination in the exercise or enjoyment of his or her
civil or political rights because of religion, race, color, ancestry or national origin, sex or physical or
mental disability.”
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staff; (c) materials, books and supplies; (d) school philosophy and objectives; (e) type of

local control; (f) test scores as measured against ability; (g) degree of motivation and

application of the students; (h) course offerings and extracurricular activities.” Id. at 634.

The criteria also include breadth and quality of course offerings, special education,

learning disability teachers and resources, library resources, ratios of classroom and

specialist teachers to students, ratios of guidance counselors to students, teacher salary,

and teacher experience. Id. at 633-34.

Second, correlated with these resources, per pupil expenditures are an important

indicator of substantial equality of educational opportunity because “there is a direct

relationship between per pupil school expenditures and the breadth and quality of

educational programs,” and “in most cases,” the optimal versions of educational inputs

are achieved by higher per pupil operating expenditures. Id. at 635.

Third, the right to a substantially equal opportunity must be evaluated by the

characteristics of the students for whom the opportunity is being made available. That is

because the Connecticut Supreme Court’s jurisprudence adheres to the concept of

equality of educational opportunity, not simple equality of spending. See, e.g., Pls.’ Trial

Ex. 236 at 14-15; Horton III, 195 Conn. at 35 (Horton I “held that the state was required

to assure to all students in Connecticut’s free public elementary and secondary schools ‘a

substantially equal educational opportunity’”). Horton I recognized that equal

opportunity may require that needier students receive additional resources. See 172 Conn.

at 652 (noting that “differences in educational costs based on relevant economic and

educational factors and course offerings of special interest in diverse communities” and
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“individual and group disadvantages and local conditions” can justify variance from

absolute numerical equality). Educational opportunities may be unequal where all

districts’ expenditures are about the same, but some districts have substantially needier

student populations that require additional resources to reach state standards of what they

should know and be able to do. See, e.g., Campbell Cty. Sch. Dist. v. State, 907 P.2d

1238, 1278-79 (Wyo. 1995), as clarified on denial of reh’g (Dec. 6, 1995).

Thus, in addition to considering whether there are absolute disparities in

educational expenditures and in the breadth and quality of education in Connecticut, the

Court should consider whether the current system and resources provide substantially

equal opportunities for all students to reach the state’s standards for an adequate

education, taking account that certain groups of students generally have higher needs than

others and are distributed unevenly across the state.

IV. Educational Performance

A. Every Year, Thousands of Connecticut’s High-Needs Students Are
Not Reaching State-Standards of College and Career Readiness

The concept of college and career readiness (“CCR”) aligns with the Supreme

Court’s interpretation of a constitutionally adequate education, which is one that “will

leave Connecticut’s students prepared to progress to institutions of higher education, or

attain productive employment and otherwise contribute to the state's economy.” CCJEF,

295 Conn. at 314-15. Like this standard, Connecticut’s adopted definition of college and

career readiness “involves three major skill areas: core academic skills and the ability to

apply those skills to concrete situations to function in the workplace and in routine daily
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activities; employability skills (such as critical thinking and responsibility) that are

essential to in any career area; and technical, job-specific skills related to a specific career

pathway.” PFOF 1150.

An adequate education must take into account “the demands of an evolving

world.” CCJEF, 295 Conn. at 318. Testimony established that today students need

increasingly higher levels of education to compete in a global economy. PFOF 1197

(Levin). Jobs requiring low-level skills have dwindled over time, thus requiring students

to obtain higher-order skills than were needed in the past. PFOF 1146-1148 (Quesnel,

Rabinowitz, Levin).

The state itself acknowledges that students need to have this increased level of

skill and knowledge to be college and career ready, and that preparing students for

college and career is vital to Connecticut’s future economic well-being. PFOF 1143.

Acting on this recognition, the state adopted the Common Core State Standards, which

were designed “to be aligned with college and work expectations” and reflect what

students should know and be able to do. Pls.’ RFA 389; PFOF 1153.

Connecticut has chosen the Smarter Balanced assessments (“SBAC”), aligned to

the Common Core, as the state assessments for English language arts and mathematics.

Pls.’ RFAs 910-14. SDE’s Chief Performance Officer expressed the view that these tests

have been vigorously evaluated and are reliable. PFOF 1339. Performance on the SBAC

provides information about what students know and can do and offers an objective

measure of key aspects of student learning and achievement. Pls.’ Trial Ex. 1200 at 3.

The SBAC measures student performance using achievement levels 1 through 4. Pls.’
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RFA 916. SDE considers a score of 3 or 4 to indicate that a student is on track for college

and career readiness. PFOF 1341. At the other end, a score of 1 indicates that a student is

significantly below grade level and likely to need substantial support in order to reach

grade level. Pls.’ RFAs 923-24, 934-36, 946-948. In an acknowledgement of the

importance of the SBAC as a measure of whether the educational system is

accomplishing its mission, performance on these tests comprise the most heavily

weighted portion of points awarded to schools and districts in the state’s Next Generation

Accountability System. (“NextGen System”) Pls.’ Trial Ex. 1140 at 5-6.

The state may argue that outputs are irrelevant to the Court’s inquiry. But the

evidence consistently demonstrates that test results form the core of the state’s

accountability system, are repeatedly highlighted in its various reports as indicators of

whether schools are effective, and have determined where the state directs additional

resources. In short, while test scores are not themselves the goal of the educational

system, they are an undeniably key indicator of whether the system is fulfilling its

constitutional duty to provide an adequate education to all students. Test scores

demonstrate that low-wealth, high-poverty districts, including the focus districts, are

failing according to the state’s standards and assessments. Test scores and other

performance data for high-needs students are alarming. For example, an appalling

number of students in high need subgroups do not meet the SBAC standard the state

defines for being on track for college and careers. For the 2014-15 administration of the

SBAC, 84.6% of Free Lunch students, 73% of Reduced Lunch students, 93% of English

Learners, and 91.8% of SPED students did not reach a level 3 or 4 – the CCR standard –
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in math. Pls.’ RFA 949. The numbers were similarly abysmal for English Language Arts

(“ELA”), with 70% of Free Lunch students, 54.4% of Reduced Lunch students, 89.9% of

English Learners, and 85.4% of SPED not reaching the CCR standard. Id.12

In every focus district, a majority of students failed to reach the CCR standard in

either subject. In 5 of the 6 focus districts, over 80% of students failed to reach grade

level in math. Pls.’ RFA 950. In 3 of the 6 focus districts, over 70% of students failed to

reach grade level in ELA. Id. Large numbers of students in the focus districts scored at

the lowest level. Pls.’ RFA 951. None of the focus districts reached the state-set index

score targets of 75 for ELA, math or science under the NextGen System, and in some

cases fell extremely short of the target, particularly for math and science.13 Pls.’ Trial Ex.

1133. These results are compelling evidence that the state is failing in its obligation to

provide an adequate education to a large portion of students living in its most

economically challenged towns and cities.

Similarly, students who do not qualify for lunch subsidies in low-wealth districts

(DRG I) reach state standards at significantly lower levels than those in more affluent

districts (DRG A). Pls.’ RFAs 1053, 1055, 1059, 1060. For example, 81% of students in

DRG A who did not qualify for lunch reached at least a level 3 in ELA, while in DRG I,

only 44.7% did. Pls.’ RFA 1059. The same pattern is seen for the math assessment. Pls.’

RFA 1060. In fact, poor students who qualified for lunch subsidies in DRG A

outperformed students in DRG I who did not qualify for lunch, in both ELA and math,

12 The SBAC was administered on a statewide basis for the first time in 2014-15. Results from the second
administration of the test in 2015-16 have not yet been reported.

13 Science is assessed using the CMT and CAPT, which are Connecticut’s legacy assessments formerly
used for all subjects prior to adoption of SBAC. Pls.’ RFA 781-82, 819-21, 914.
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Pls.’ RFAs 1057-1060, strongly reinforcing evidence that resources are not equitably

distributed between low and high wealth districts (a conclusion further supported by data

by comparing the high-needs groups in both sets of districts). Pls.’ RFAs 901-04.

Additional indicators of college and career readiness, including levels of

postsecondary remediation, performance on other standardized tests and levels of college

attendance and persistence, tell the same story – large numbers of high-needs students,

particularly in low-wealth high-poverty districts, are not college and career ready. PFOF

1192-93, 1157-61-1238-1337.

Data presented on the need for postsecondary remediation is extremely

troublesome. Nearly half of Connecticut’s 2010 graduates that were enrolled in

Connecticut’s state university and community colleges needed to take at least one

remedial course. PFOF 1192. In community colleges, 70% of students required remedial

instruction. PFOF 1193 (Wentzell). Remediation rates were much higher in a number of

focus districts than the state average and in high-wealth districts. Pls.’ Trial Ex. 963 at 5-

7. Commissioner Wentzell and SDE Chief Performance Officer Ajit Gopalakrishnan

testified that these rates of postsecondary remediation are alarming and an indication that

Connecticut high school graduates are ill-prepared for college. PFOF 1187, 1189. The

data also demonstrated that students in low-wealth districts that made it to college have

lower levels of college persistence and are more likely to have dropped out, suggesting

that those students are not as prepared as their peers from higher-wealth districts. Pls.’

RFAs 1046-47.
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Data was also presented regarding the percentage of students in Connecticut

districts who reached college and career readiness benchmarks on just one of an array of

possible tests in 2015, including on the SBAC, the SAT, the ACT, any AP exam, or an

international baccalaureate exam. This particular measure is also a part of the state’s

NextGen system, reflecting the importance that the state attributes to it. Pls.’ Trial Ex.

204 at 83. Focus districts performed especially poorly on this indicator, with Bridgeport

at 9% reaching the benchmarks, New Britain at 11.7%, Windham at 15.5%, East Hartford

at 16.3%, New London at 18.3%, and Danbury at 29.2%. Pls.’ Trial Ex. 1133 (Indicator

6). Students in these districts failed to reach these benchmarks at higher rates than

students in wealthier districts. Id.

Extensive evidence regarding the National Assessment of Education Progress

(“NAEP”) introduced at trial further confirms that Connecticut is failing to meet the

needs of its poor and minority students. Connecticut NAEP data reveal large and very

significant achievement gaps based on poverty and race in both reading and math –

among the largest in the country. Defs.’ Trial Exs. 6434, 6346, 6349, 6352, 6355; Pls.’

RFAs 994-99; PFOF 1238-77, 1296-1310.Perhaps even more grievous are the huge

percentages of poor and minority students in Connecticut who score below the Basic

level, which represents only “partial mastery” of material. PFOF 1228, 1233-34

(Hanushek), 1241, 1243, 1251, 1253, 1261, 1263, 1271, 1273, 1297, 1302, 1304.

Meanwhile, poor students elsewhere perform significantly better on the mathematics

portion of the NAEP as well as on all sections of the Program for International Studies

Assessment (“PISA”). Pls.’ RFAs 1068-1073, 1298-1310.The NAEP and PISA data
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corroborate the testimony that Connecticut students in poverty are failing to receive an

adequate education and provide strong evidence that additional resources need to be

directed toward them.

These benchmarks of failure are not a recent phenomenon. Prior to the adoption

of the SBAC, Connecticut administered the Connecticut Mastery Test (“CMT”) for

grades 3-8, and the Connecticut Academic Performance Test (“CAPT) for reading,

writing, math and science in 10th grade. Pls.’ RFAs 781-82, 819-20. Student performance

on these tests essentially mirrored that of the SBAC and the NAEP – with high-needs

students scoring poorly and well below non-high-needs students. Pls.’ RFAs 846-72.

Although the state has pointed to growth on these assessments over the period of 2010 to

2013, the growth that it highlights is small and inconsistent, and still left enormous

achievement gaps as reflected on the latest administration of these tests. See Pls.’ RFAs

846-72.). Not surprisingly, outside the courtroom when reporting to the federal

government in its 2015 ESEA flexibility waiver, SDE acknowledged that the gaps were

“widening.” Pls.’ Trial Ex. 204 at 28.

This consistent and effectively undisputed evidence is more than sufficient to

allow the Court to infer that the educational system in Connecticut is failing to provide a

substantial portion of its students with the opportunity to receive an education adequate to

prepare them for college and careers, and that there is a disparity in making that

opportunity available based on whether or not that student lives in a district that is

relatively poorer and populated with high-needs students.
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B. Connecticut’s Malleable Graduation Standards

High school graduation is an absolute minimum requirement in modern society to

participate fully in democratic institutions, to progress to college or to attain productive

employment. PFOF 1171 (Levin). Yet Connecticut’s standards for graduation fail to

ensure that its students are in fact ready for any of these challenges.

Connecticut General Statutes Section 10-223a(b) outlines very flexible parameters

for local school districts to establish high school graduation policies. PFOF 1172-73. The

law’s loosely defined requirements are that districts “shall specify the basic skills

necessary for graduation . . . [,] include a process to assess a student’s level of

competency in such skills[]” and include assessment criteria including a mastery

examination in grades 10 or 11. PFOF 1173. Connecticut’s graduation standards are

primarily left to the discretion of school districts, with the SDE failing to define what a

“satisfactory level of competency” is for local school districts’ graduation standards.

PFOF 1173. Commissioner Wentzell testified that although state law requires satisfactory

performance – as determined by each district – on a state mastery test as a component of

a district’s graduation requirements, no such requirement has been implemented since

2013. PFOF 1175. Superintendent Rabinowitz confirmed that the test component is not

currently mandated, and only credits are required to graduate. PFOF 1176. The High

School Graduation Task Force, which included Commissioner Wentzell as a member,

reported that the graduation requirements for the class of 2021 “are in urgent need of a

major overhaul in order to align well with the objective of every student meeting” the

state standards. PFOF 1194.
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Connecticut General Statutes Section 10-223g requires school districts with

dropout rates over 8% to establish online credit recovery. PFOF 1179. Many witnesses,

including Superintendent Rabinowitz, New London High School Principal William

Thompson, Windham Superintendent Patricia Garcia, expert Dr. Henry Levin and East

Hartford High School Principal Matt Ryan, testified that reliance on online credit

recovery may be lowering the requisite achievement level for high school graduation.

PFOF 1181. Commissioner Wentzell also testified that she did not believe that there is

any office in the SDE responsible for evaluating credit recovery programs. PFOF 1180.

Beyond requiring a minimum number of credits for graduation, Connecticut lacks

any minimum standard to demonstrate graduates have obtained requisite skills and

knowledge. PFOF 1175-76. The High School Graduation Task Force noted that

graduation requirements must be overhauled so that they “clearly specify” the “skills

students must acquire in order to be successful from gradation after high school.” PFOF

1195.

Connecticut’s ill-constructed and poorly administered graduation standards

contribute to the failures of the educational system to deliver an adequate education on an

equitable basis to its students, masking those failures by the award of a high school

diploma that does not reflect the recipient being ready for college and a career. PFOF

1184, 1186 (Rabinowitz, Garcia). This is exposed by the fact that students have graduated

at much higher rates than academic performance scores on objective tests such as the

SBAC indicate they should, and by the excessive numbers of Connecticut high school

graduates requiring college remediation instruction. Pls.’ RFAs 1034-1035; PFOF 1193-
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94. Consistent with that evidence, SDE Chief Performance Officer Ajit Gopalakrishnan

conceded the all-too obvious – that graduating from high school in Connecticut does not

necessarily indicate that a student will be prepared for higher education. PFOF 1189.

C. Low Graduation Rates Expose the Failures of the System

Plaintiffs’ expert Dr. Henry Levin indicated in his testimony that, despite

concerns that the level of educational attainment required to graduate lacks a meaningful

objective standard, there are still clear benefits to graduating from high school. PFOF

1190, 1205, 1207. Graduation from high school is a pre-requisite for post-secondary

education and a requirement for many jobs. Sticking with high school through graduation

may also demonstrate life skills, both academic and non-academic, such as persistence,

time management and discipline studying. Id. The plurality and Justice Palmer both agree

that graduation rates are relevant and important indicators of the adequacy of the

educational opportunities provided. CCJEF, 295 Conn. at 313 n.57 (plurality), 345 n.19

(Palmer, J., concurring).

But graduation rate data also reveal inadequacies and inequities within the

educational system. The evidence shows that students in low-wealth high-needs districts

are considerably less likely than their better positioned counterparts to graduate from high

school. PFOF 1191. These gaps in the graduation rates between high-needs students in

low-wealth districts and their lower needs peers in higher wealth districts have persisted

in Connecticut for years. Pls.’ RFAs 1034-35. While the state counters that there have

been gains in graduation rates for certain focus districts, such gains do not necessarily

equate with adequate delivery of academic opportunities in these communities. PFOF
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1184 (Rabinowitz, Garcia), 1177 (Levin). For example, the graduation rate in New

Britain increased from a level of 55% to 69% —but that rate is still among the lowest in

Connecticut. Moreover, evidence revealed that the improvement was largely due to better

tracking of students, not better academic performance. PFOF 1200 (Salina). The disparity

in graduation rates between districts and among subgroups supports the conclusion (as do

test scores and remedial instruction for college students) that the state is failing to provide

an opportunity to obtain an adequate education to all students in Connecticut, and that

those opportunities are not equitably available to those in certain economically

disadvantaged districts that serve high-needs populations.

V. Critical Student Needs are Not Provided By Connecticut

As noted above, under Connecticut’s Next Generation Accountability system, all

low-income students, ELs, and SWDs are classified as “High-Needs” students. Pls.’ Trial

Ex. 204 at 34. Documentary and testimonial evidence from both Plaintiffs and

Defendants demonstrates that high-needs students present distinctive educational

challenges that require special and additional educational resources—and that those

resources have not been available to them. PFOF 10 (Baker, Quesnel, Hakuta, Villanova,

Seder), 22–27. This should come as no surprise. It is expected that students who enter

school having had less exposure to many of life’s experiences in their early childhood,

with mental health or social issues associated with poverty, with linguistic challenges, or

with physical or mental disabilities, need extra attention, resources, and nurturing-- and

that their performance suffers when they do not receive them. At the same time, the

Plaintiffs’ and Defendants’ witnesses agree that high-needs students are capable of
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learning and achieving successful educational outcomes with the right support. PFOF 4

(Rabinowitz, Pascarella, Hanushek, Podgursky, Villanova, Cohn).

Connecticut’s achievement gap—the differences in academic achievement

between low-income and high-income students, white students and students of color—is

the worst in the nation and has “existed for years.” Pls.’ Trial Ex. 743 at 2–3. As

recognized by the legislatively commissioned Achievement Gap Task Force in

Connecticut, achievement gaps “impose heavy and often tragic consequences, via self-

regard, lower earnings and poorer health … [and] appear to be a powerful predictor of

rates of high school and college graduations, as well as lifetime earnings. Pls.’ Trial Ex.

743 at 5. These material social and economic impacts underscore the importance of

closing Connecticut’s achievement gap—an objective shared by Plaintiffs’ and

Defendants’ witnesses alike. PFOF 29 (Quesnel, Hanushek, Wentzell). As many of

Plaintiffs’ witness have testified, however, achieving this goal has proven challenging

and often impossible given the shortage of resources that their respective school districts

are facing. PFOF 234-36 (Rabinowitz, Pascarella, Thompson, Quesnel).

Impoverished Students. The percentage of low income students in Connecticut, as

measured by the percentage of students eligible for free and reduced price meals, rose to

an all-time high of 37.7% in 2014–2015. Pls.’ Trial Ex. 1205 at 10. Students in poverty

face significant academic challenges when they enter school because of their socio-

economic backgrounds. PFOF 105-110 (Quesnel, Villanova, (Rabinowitz), 110 (Locke).

Thus, to reach common outcome goals they require more educational resources than

students who are outside of the low-income group. PFOF 10 (Baker, Quesnel, Villanova,
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Seder). And yet, the educational opportunities available to students in Plaintiffs’ focus

districts, which are low-wealth and high-poverty, are significantly inequitable when

compared to students in wealthier, lower-poverty districts. PFOF 3.

English Language Learners. Despite years of focus, EL students in Connecticut

were recently found by the legislatively commissioned English Language Acquisition and

Educational Equity Work Group (the “EL Task Force”) to “be in need of immediate

attention.” Pls.’ Trial Ex. 990 at 5. In its March 2015 report, the EL Task Force

characterized the education system for EL students as “woefully underfunded and

understaffed.” Id. This finding was corroborated by numerous teachers, principals, and

superintendents in their testimony. PFOF 153 (Johnson), 154-55 (Rabinowitz), 158

(Rocco), 177-76 (Stewart-Curley), 182 (Garcia). At the same time, the percentage of

students who are ELs has been increasing since 2009–2010, reaching an all-time high of

6.6% in 2014–2015. Pls.’ Trial Ex. 1205 at 13. In the 2014-2015 academic year, there

were 34,926 EL students in Connecticut public schools. Pls.’ RFA 265. This stark

disparity between growing needs and shrinking resources is particularly problematic

given that, as Dr. Hakuta testified, EL students cost more to educate than non-EL

students. PFOF 139. Not only do EL students need to be able to acquire English language

proficiency, they also must have simultaneous access to the core academic curriculum.

PFOF 140. In addition, in 2014–2015, 76.8% of ELs were eligible for free or reduced

price meals, meaning that the large majority of these students experience the same

drawbacks that low-income students experience, on top of their linguistic challenges.

Pls.’ RFA 271.



41

Special Education Students. Like ELs, the rate and number of students qualifying

for special education in Connecticut has increased, from 11.5% in 2007-08 to 13% in

2014-15. Defs.’ Trial Ex. 6163 at 12. For the years 2007-2013, Dr. McLaughlin found

that on average, higher poverty school districts in Connecticut, as measured by

qualification for lunch subsidies, have higher proportions of special education students,

placing further strain on the neediest local education systems. PFOF 129. Students with

disabilities have a wide range of needs, and schools districts must have a correspondingly

varied array of resources for special education. PFOF 128 (Quesnel, McLaughlin).

Students with disabilities require, among other things, screenings, testing, customized

education programs, special arrangements for transportation, and highly qualified

teachers. PFOF 115-17 (Quesnel, McLaughlin). Plaintiffs have proffered abundant

evidence showing that schools in Connecticut are struggling to meet the needs of their

special education students with the constrained resources that they have. PFOF 1001-08

(Simmons, Furlong, Johnson, Cabral, Ryan, Maselek, Thompson).

The statistical and testimonial evidence is unequivocal. Many of Connecticut’s

public schools, and Plaintiffs’ six focus districts in particular, have steadily increasing

numbers of high-needs students, all of whom need additional, specialized educational

resources. Those challenges are compounded when individual students fall into more than

one of those categories. As the evidence of the significant underachievement of these

students shows, the educational system is failing to deliver on its constitutional guarantee

to provide an opportunity, equal to that afforded other students, to receive an education

that prepares them to function in the post-secondary school world. The evidence further
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demonstrates that this failure traces to the lack of resources schools needed to produce the

expected level of civic and economic functionality for their students.

VI. Key Educational Inputs Are Lacking In Many Connecticut Schools

As many of Plaintiffs’ witnesses have testified, the limited resources available in

each of the focus districts do not and cannot meet the needs of their student populations,

notwithstanding the diligent efforts of inspired superintendents, principals, teachers, staff

and local communities. PFOF 22 (Quesnel, Rabinowitz); see also PFOF § V.

A. Quality Educators Are Essential to an Adequate Education

The plurality and Justice Palmer agreed that an adequate education requires a

sufficient number of trained teachers. CCJEF, 295 Conn. at 316 (plurality), 342-43

(Palmer, J. concurring). The evidence presented by both sides clearly established that

high-quality teachers are the most important input affecting student achievement. PFOF

662 (Hanushek, Locke, Rice, Thompson). Research supports the conclusion that no

school-level factor matters more to students’ success than high-quality teachers. PFOF

663 (Locke, Rice). Improving teacher quality for high-needs students has been shown to

increase graduation rates and reduce achievement gaps. PFOF 698 (Hanushek), 694

(Levin).

Quality teachers are especially needed in lower income districts with large

numbers of high-needs students, such as the focus districts. PFOF 667 (Cohn). In

Connecticut, however, “[s]tudents attending high poverty and high minority districts are

taught at higher rates by inexperienced teachers who are less likely to remain in their

schools than students attending low-poverty and low minority schools.” Defs.’ Trial Ex.



43

3888; PFOF 696. These districts also have difficulty in attracting and retaining high-

quality teachers given their difficult working conditions and challenges in offering

competitive salaries. PFOF 673 (Rice, Villanova), 681 (Baker), 684 (Hanushek,

Podgursky), 690-92 (Rabinowitz, Garcia, Simmons, Thompson, Stewart-Curley). Thus,

the students who need high-quality teachers most are least likely to be taught by them,

because of the limited funding available in those districts.

1. Focus Districts Have Less Experienced Teachers

Teacher experience is an objective measure that bears on teacher quality: teachers

with less experience struggle to meet the needs of students more than experienced

teachers. PFOF 669-671 (Rice, Podgursky, Hanushek). More experienced teachers reflect

the benefits of training, professional development, and learning from other teachers and

leaders. PFOF 670 (Podgursky), 671 (Hanushek), 718 (Carver, Rice). Connecticut’s

Equitable Access to Excellent Educators Plan, supported by testimony from witnesses for

both Plaintiffs and Defendants, establishes that students in low-income and high-needs

districts are more likely to be taught by less experienced teachers. Defs.’ Trial Ex. 3888

at 2; PFOF 722 (Rice), 724 (Barzee, Cohn), 725-26. Testimony from experts and

educators established that having high numbers of inexperienced teachers, coupled with

departure of more experienced teachers, leads to inconsistent instruction and increased

costs for training and development. PFOF 679 (Rabinowitz), 717-18 (Carver, Rice).
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2. Focus Districts are Disadvantaged in Hiring and Retaining
Teachers

Evidence shows that teachers prefer to work in lower poverty schools that have

better amenities and working conditions and higher achieving students. PFOF 695 (Rice)

683 (Hanushek, Podgursky). Less favorable working conditions in low-wealth high-needs

districts include larger class sizes, more demanding student needs and fewer support staff.

PFOF 689-90 (Rabinowitz), 861 (Rabinowitz, Locke, Baker), 692 (Stewart-Curley).

These working conditions negatively impact the ability to attract and retain high-quality

teachers. Id. Large class sizes and greater needs within a given class also pose obstacles

for teachers in differentiating instruction to students, and in turn make the job of teaching

less desirable relative to similar jobs in districts with smaller class sizes or lower needs

populations. PFOF 667 (Cohn), 682 (Baker) 873-74 (Simmons), 881 (Cabral).

Salary is also an important factor in attracting and retaining teachers. Defendants’

expert Dr. Robert Villanova confirmed the unsurprising proposition that compensation

has an impact on teacher retention. PFOF 696. According to Defendants’ experts Drs.

Hanushek and Podgursky, to compete with wealthier districts, lower-wealth high-needs

districts must pay higher salaries to attract and retain talent. PFOF 656. Dr. Hanushek

testified that a substantial wage premium is required to counteract teacher preference for

high achieving, low minority schools. PFOF 686. For example, as highlighted by Dr.

Baker, New Britain or Bridgeport would have to pay the same teacher more than

neighboring districts given working conditions and class sizes in their schools. PFOF

685. Yet, despite the fact that low-wealth high-needs districts would need to pay more to
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attract and retain teachers, average adjusted teacher salaries in the highest poverty

quartile schools are substantially lower than salaries in the lowest poverty quartile

schools. PFOF 702. The same is true for high minority quartile schools compared with

low minority quartile schools. Id. Witnesses from Bridgeport, New London and

Windham confirmed that the impact of salaries, when combined with the difficult

working conditions in their high-needs districts, make it more difficult to hire and retain

teachers. PFOF 691 (Rabinowitz, Garcia, Simmons, Thompson). A district that struggles

with its education budget also can be viewed by teachers as offering less stable job

opportunities, particularly when teacher positions are funded with temporary grant

money. PFOF 693 (Quesnel).

Teachers in low-wealth high-needs districts change jobs at a much greater rate

than other districts, with educator retention rates less than half the rates in high-wealth

low-needs districts. Defs.’ Trial Ex. 3888 at 17. Teachers with more experience and

viewed as higher quality will be recruited by, and attracted to, schools in other districts

that offer better working conditions and compensation. PFOF 691(Rabinowitz, Garcia,

Simmons, Thompson). The resulting teacher turnover has a negative impact on the

quality of instruction provided. PFOF 679 (Quesnel, Rabinowitz), 718 (Carver, Rice).

Research supports the conclusion that added funding can improve teacher hiring

and retention and thereby improve student outcomes, by providing for increased salary

scales that enable the retention of better teachers and increase the number of applicants

for positions, and by reducing class sizes that improve working conditions. PFOF 694

(Levin), Pls.’ Trial Ex. 1124. However, there is no feature of the state education funding
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system that accounts for the need of lower-wealth districts to pay wage premiums to

attract and retain high-quality teachers. See infra § VII.B.4.

3. Focus Districts Suffer in Recruiting Teachers For Shortage
Areas

Low-wealth high-needs districts face particular challenges in recruiting and

retaining teachers in designated shortage areas, i.e. areas with fewer qualified applicants.

PFOF 711 (Quesnel), 714 (Rabinowitz). Several subject areas are persistent areas of

shortage, including bilingual education, special education, TESOL and remedial reading

and language arts. Pls.’ Trial Ex. 1002 at 5; PFOF 716. These subject areas are

concentrated in districts with higher populations of high-needs students, further harming

the ability of those districts to meet students’ educational needs. Id. Low-wealth high-

needs districts face a disproportionately greater challenge recruiting teachers in shortage

areas given the smaller pool of potential applicants and greater demand. PFOF 712

(Quesnel).

To successfully recruit teachers in shortage areas, challenged districts must hire

earlier in the year, since these candidates will receive multiple job offers from potentially

more attractive schools. PFOF 713 (Quesnel, Villanova). But in low-wealth high-needs

districts, hiring early in the year is difficult given budgetary uncertainties. PFOF 712

(Quesnel). When combined with lower salary scales, lower achieving students, and more

difficult working conditions, low-wealth districts such as the focus districts cannot

effectively compete in recruiting teachers for designated shortage areas. Id. Even when

successful at getting teachers in shortage areas to sign on early in the year, a district like
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Bridgeport will lose about a third of such teachers who subsequently elect to take

positions in other districts. PFOF 714 (Rabinowitz). Low-wealth high-needs districts

therefore are disadvantaged in recruiting and retaining teachers in shortage areas,

meaning positions in these critical specialized areas may be unfilled for all or part of the

school year. PFOF 1003 (Johnson), 1008 (Thompson).

4. Ineffective Evaluation Systems Contribute to the Problem

Effective teacher evaluations can help to improve teacher quality. PFOF 732

(Cabral, Salina). However, the evidence established that the current educator evaluation

system does not provide actionable feedback or a meaningful assessment of performance.

PFOF 753 (Hanushek), 756 (Rabinowitz). Instead, the majority of evaluations are

dependent on subjective components without a clear link to actual teaching effectiveness

or student achievement. PFOF 752. The student growth component now is primarily

comprised of student learning objectives (“SLOs”), which are goals developed by

teachers for student learning in their classrooms. PFOF 755 (Simmons), 756

(Rabinowitz). Testimony has shown that the use of ill-defined SLOs can mask

deficiencies identified elsewhere by the evaluation. Id. The end result is that virtually all

teachers receive at least “proficient” ratings, an outcome which is inconsistent with

education leaders’ observations, at odds with expert testimony regarding the utility of a

functional evaluation system, and untethered in any meaningful way to improve teaching

quality, and ultimately educational quality. PFOF 753 (Hanushek), 755 (Simmons), 756

(Rabinowitz).
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B. Preschool Is An Essential Ingredient to an Adequate Education

As discussed above, both the plurality and Justice Palmer recognized that the

contours of an adequate education are determined by reference to modern educational

standards. CCJEF, 295 Conn. at 318 (plurality), 320-21 (Palmer, J., concurring). Both

sides’ evidence at trial emphasized that one of the most important aspects of education is

the acquisition of fundamental skills at the K-3 level, particularly in the area of early

development of literacy. PFOF 758 (Barnett, Jones-Taylor), 763 (Barnett, Granucci,

Thompson), 934 (Cohn). Without these foundational building blocks of learning, students

are more likely to struggle throughout their school years, to need additional academic

support, to develop behavioral issues, and ultimately to drop out or fail to graduate

prepared for college and career. PFOF 759-67, 781 (Barnett, Granucci, Rabinowitz,

Quesnel, Carver, Hanushek, Villanova, Cabral, Simmons, Thompson, Rocco, Saavedra).

A critical component of developing those fundamental skills is entering kindergarten

prepared to learn, which turns on having access to a high quality preschool experience.

PFOF 777-79 (Barnett, Granucci, Jones-Taylor). This is particularly true for low income

children, given the gap in preparedness that such children often face when entering

school. PFOF 763-67, 774-77 (Barnett, Granucci, Rabinowitz, Quesnel, Carver,

Hanushek, Seder, Jones-Taylor). The research literature, witnesses working in

Connecticut schools who testified to their experiences, and the state itself all agree –

access to quality pre-K is a fundamental part of offering an adequate education.
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1. High-Quality Preschool Is Key to Educational Success

Education experts, educators, and state personnel uniformly agreed at trial that

exposure to high-quality preschool promotes children’s development and preparedness

for kindergarten, and that the benefits of that experience continue throughout the child’s

education as well as later in life. PFOF 776-85 (Barnett, Granucci, Levin, Rabinowitz,

Carver, Cabral, Simmons, Rocco, Saavedra, Jones-Taylor). These benefits include

improved literacy, language and other academic skills, executive functions (such as short-

term memory, attention, etc.), social skills, and motor skills. They are manifested in

better academic performance, fewer behavioral issues, lower instances of identification

for special education, higher graduation and employment rates, less involvement in the

criminal justice and welfare systems, and greater lifetime earnings. Id.

The evidence is equally clear that preschool has the greatest impact for at-risk

students – particularly students coming from a low-income background, as well as

students who are English learners. PFOF 773-76. Absent a quality pre-school experience,

these at-risk students are likely to begin kindergarten lagging academically and socially,

leading to gaps in performance and outcomes that persist through later education. PFOF

763-67. Access to high-quality preschool is recognized as one of the core policies

effective in closing these achievement gaps. PFOF 766-71. In addition to the direct

benefits for children in the programs, high-quality preschool provides benefits to society

at large. PFOF 783-85 (Barnett, Granucci, Levin, Jones-Taylor). High-quality preschool

has been shown to be a particularly wise investment since the benefits produced for



50

society enormously outweigh the costs to provide those opportunities. PFOF 786

(Barnett, Granucci, Levin, Rabinowitz, Palaich, Rice).

In sum, the evidence presented at trial establishes that access to high-quality

preschool is an educational resource that provides clear, immediate and long-term

benefits to the neediest children who are most at risk of falling behind educationally, and

does so at a cost that is a fraction of the payoff that such access can bring. The

Constitution guarantees students sufficient educational resources to provide a meaningful

opportunity to participate in democratic institutions, and to be prepared to progress to

college or career. See supra § III.A. Access to high-quality preschool for children most in

need is an essential resource to provide children with the foundational skills they need to

access those opportunities during their elementary and secondary education. Thus, while

the Constitution may not guarantee pre-school education as such, the evidence shows that

it has become a vital resource for the fulfillment of the state’s obligation to provide the

opportunity for an adequate elementary and secondary education.

2. Funding Preschool for Low Income Pupils is Limited

For low-income parents, paying for a preschool slot is often not a realistic option.

The School Readiness program is the primary means by which the state provides funding

to make affordable preschool spaces available; it does so by providing funding to

preschool providers to offset its cost, with families being responsible for paying fees for a

School Readiness slot based on a sliding scale. Pls.’ Trial Ex. 556 at 1-2; PFOF 804-06.

In addition to School Readiness, the Connecticut Office of Early Childhood (“OEC”)

provides a smaller number of preschool slots through other means. PFOF 807 (Adams).
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Specific funding for preschool is not provided for in the ECS formula, other than

negligible adjustments for a small set of children. PFOF 808 (Demsey).

3. Preschool Must Offer A Quality Experience

The quality of preschool is an important aspect of providing students with the

benefits described above that lay a foundation for an adequate education in elementary

and secondary school. As with other levels of education, the most important component

of high-quality preschool is the effectiveness of the teacher. PFOF 787 (Barnett,

Granucci, Jones-Taylor). Unfortunately, preschool has long been an area where teachers

are underpaid, making it difficult to attract and retain quality teachers. Pls.’ Trial Ex. 675

at 3; Defs.’ Trial Ex. 6459 at 37; PFOF 795-98 (Barnett, Granucci, Rabinowitz, Jones-

Taylor). The evidence shows that on average, preschool teachers with bachelor’s degrees

are better equipped to be effective teachers and have classrooms with more elements of a

high-quality program. PFOF 789 (Granucci, Jones-Taylor).14 Yet, the evidence also

shows that preschool teachers with bachelor’s degrees are paid significantly less

compared to alternate professions and to elementary school teachers.15

14 Commissioner Jones-Taylor agreed that the research indicated a connection between a teacher
having a bachelor’s degree and the likelihood of the teacher providing a high-quality experience,
although her personal experience was mixed. Trial Tr. May 10, 2016 at 95:10-98:12; Trial Tr. May
13, 2016 at 184:18-186:14. The Commissioner’s testimony is consistent with the other evidence
presented that, all else being equal and taking into account the inherent variability in quality among
individual teachers, teachers with bachelor’s degrees are likelier to provide high-quality preschool
experiences for children.

15 Preschool teachers in public school programs are often paid salaries lower than those of public
school elementary teachers; preschool teachers in community-based programs are paid substantially
less. PFOF 769; Defs.’ Trial Ex. 6459 at 37 (average teacher salary for CT elementary teachers is
$71,709, for pre-K teachers in School Readiness public schools is $53,045, and for School
Readiness non-public school settings is $33,939).
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4. Connecticut has Insufficient Availability of High-Quality
Preschool

As clear as the evidence is that access to high-quality preschool provides a

necessary foundation for an adequate education for many children as they enter

elementary school, it is equally clear that the state is failing to provide access to quality

preschool programs to large numbers of Connecticut’s children most in need of that

educational building block. Acknowledging the importance of preschool, OEC

Commissioner Myra Jones-Taylor testified that the state’s goal is to have a “universal

access” system – meaning affordable, high-quality preschool spaces accessible to all

children. PFOF 817, 819-20, 822, 829. However, Connecticut does not provide universal

access because there is insufficient funding to provide spaces for all children who need

preschool services. PFOF 820 (Jones-Taylor). The OEC is developing a study to assess

the unmet need for preschool (i.e. to determine the number of children of preschool age

who do not have access to an affordable preschool space), but does not have an estimate

yet from that study. PFOF 838 (Jones-Taylor). Available studies, however include a

report OEC provided to the Legislature in 201416 estimating that there were nearly 9,000

children in just the 57 (of 166) school districts surveyed who are in need of a preschool

space and are unable to access one – with 1,070 of the 9,000 in Bridgeport. PFOF 843;

Pls.’ Trial Ex. 675, at 10. The author of the report and the OEC Commissioner agree that

16 This 2014 report was the most recent in a series of reports, developed by the SDE from 2007-12 and
the OEC in 2014. Dr. Deborah Adams, an OEC employee (formerly with SDE), was responsible for
eight or nine of these reports during that time, each submitted to the Legislature. PFOF 839.
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this estimate likely understates the actual unmet need.17 PFOF 8140. Other studies of

unmet need conducted on behalf of the state have estimated even larger numbers of

children in need of spaces.18 PFOF 847-48.

The undisputed evidence therefore shows that, by the state’s own estimate, a

minimum of 9,000 children in Connecticut’s neediest areas who will be entering

kindergarten do not have access to a high-quality preschool experience, with the actual

number likely higher. These deficits have had and continue to have negative effects on

the delivery of education in Connecticut. The evidence presented from educators in

Connecticut schools mirrored the research results establishing that children, particularly

low-income children, often begin elementary school behind the level they should be, and

behind those who received a quality preschool experience. PFOF 766-67, 80-81

(Granucci, Rabinowitz, Quesnel, Carver, Cabral, Simmons, Rocco, Saavedra). This

“opportunity gap,” as the OEC Commissioner termed it, reinforces Connecticut’s largest-

in-the-country gaps in achievement between children in high-needs subgroups and other

children. PFOF 771, 824 (Jones-Taylor).

The OEC’s recently developed strategic plan calls for statewide universal access

to high-quality preschool by 2020. PFOF 822 (Jones-Taylor) Unfortunately, the state has

no plan in place for achieving that goal, and no funding earmarked to support it. PFOF

824 (Jones-Taylor). Nor is this the first time the state has set universal access as a goal.

17 The OEC reports only assessed unmet need in towns receiving School Readiness funds rather than
statewide. PFOF 809.

18 The Connecticut Health and Educational Facilities Authority (CHEFA) estimated an unmet need
statewide of 17,060 slots in a 2013 report, and of 11,875 slots in a 2014 report, using different
methodologies. PFOF 816-8.
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Providing preschool for all 3- and 4-year olds living in high-need districts, as well as

children in need throughout the rest of the state, was the first priority in the state’s 2006-

2011 comprehensive plan for education adopted by the State Board of Education in

January 2007. Pls.’ Trial Ex. 65 at 7; PFOF 829. Yet substantial unmet needs exist today.

Subsequent recommendations by legislative task forces have likewise not moved the

needle towards universal access. PFOF 803. Nor did Governor Malloy’s 2014 plan to

achieve “universal” access by adding 4,010 new spaces by 2019 (a number which would

have fallen far short of addressing the totality of unmet need.) PFOF 834 (Jones-Taylor).

While the state did add 1,020 new School Readiness slots in the first year of the plan,

there has been no additional expansion since, and currently there is no funding allocated

for additional spaces. PFOF 834-35 (Jones-Taylor). In other words, the Governor’s five-

year plan to move to universal access lasted for a single year before funding ended. Id.

The evidence convincingly demonstrates that an expansion to enable all

Connecticut students to have access to high-quality preschool, especially those with high-

needs characteristics, would likely produce significant positive effects in providing an

opportunity for all Connecticut students to receive an adequate education from the

moment they enter elementary school. The evidence shows that high quality preschool

will materially improve student performance, close Connecticut’s large achievement

gaps, and be highly cost-effective. PFOF 763-786. The state’s failure to provide

sufficient funding for affordable, accessible spaces is preventing large numbers of

Connecticut’s neediest children from accessing this necessary component of the adequate

educational opportunity they should receive in their elementary and secondary schooling.



55

C. Focus Districts are Disadvantaged by Larger Class Sizes

Plaintiffs’ experts Drs. Baker, Rice, Levin and Superintendent Rabinowitz

testified that in addition to the significant impact class sizes have on a district’s ability to

attract and retain teachers, students, particularly in grades K-3 and low-income students,

benefit from smaller class sizes. PFOF 853. Defendants’ experts Drs. Eric Hanushek and

Richard Seder agreed that targeted reduction of class sizes can have a positive impact on

students. PFOF 854. Smaller class sizes are particularly effective for students in high-

needs districts, as it is more difficult for teachers to meet the particular needs of students

when there are more students in a given class that demand different levels and methods of

instruction. PFOF 859 (Pascarella, Thompson), 860 (Cohn). Plaintiffs’ expert Dr. Kenji

Hakuta and ESL teacher Ruth Stewart-Curley testified that there are particular benefits

for EL students at a low level of proficiency in receiving additional guidance and support

in smaller class settings. PFOF 856.

Dr. Levin testified that class size reduction is a highly cost-effective strategy

when the associated costs are evaluated based on corresponding benefits. PFOF 857.

Despite the benefits associated with smaller class sizes, particularly for high-needs

districts, Dr. Baker noted that the most severely disadvantaged districts in Connecticut

have larger class sizes than other districts, and the class size disparities between Alliance

Districts and other districts are generally increasing. PFOF 864. In the most recent year in

which the SDE made a standard collection of class size data, the six focus districts had

larger class sizes than the state averages in nearly all grades. PFOF 866-67

(Gopalakrishnan). In the earliest grades, where smaller class sizes are most important,
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Bridgeport, New Britain and New London had class sizes nearly 4 students larger than

the state average of 18.89. Id. Testimony from Bridgeport Interim Superintendent

Rabinowitz and principal Jacqueline Simmons established the negative effects of these

overcrowded classrooms on education in the district. PFOF 872-76.

These issues are not unique to Bridgeport. Students in New Britain schools were

shown to suffer from a variety of negative effects on instruction and school climate

associated with larger class sizes. PFOF 877 (Granucci), 878-79 (Locke), 880 (Locke,

Salina), 881-82 (Cabral). Thus, EL students speaking a variety of languages at Lincoln

Elementary School in New Britain are in first grade classes of up to 28 students, even

after district efforts to reduce class sizes. PFOF 882 (Cabral). These much larger than

state average class sizes remain due to limited resources available to New Britain schools.

PFOF 867-68 (Cabral). The larger class sizes in low-wealth high-needs districts provide a

compounding obstacle to adequate educational opportunities for these students, and is

another example of the unequal opportunities that exist between the poorest districts and

their wealthier counterparts.

D. Time to Learn is a Critical Resource for Improving Student
Achievement

Sufficient time to learn is a critical resource for improving student performance.

PFOF 883 (Quensel). According to the SBE, “[t]ime is one of the basic resources

available to school districts to increase student achievement.” PFOF 885. “[Time] has an

immense capacity to help increase student achievement.” Id. Time is such a valuable
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resource that the SBE believes that “all students” should have opportunities to attend

summer and extended-day programs. Id.

The problem is that, although the SBE encourages districts to consider how to

“expand time to increase student achievement” through preschool, afterschool programs,

summer school programs and extended day and year programs, id., each of those options

costs money, which resource-poor districts like the focus districts do not have. See, e.g.,

PFOF 890 (Rabinowitz, Pascarella), 891 (Quesnel, Pascarella), 907 (Quesnel), 909-10

(Ryan); 912-13 (Rabinowitz, Furlong), 883 (Thompson).

Several witnesses testified that extending learning time is a key strategy – perhaps

the key strategy – for closing the achievement gap. PFOF 884,888 (Quesnel), 897

(Cohn), 894 (Rabinowitz), 895 (Pascarella), 896 (Locke), 886 (Frasinelli), 898 (Ryan).

Principal Ryan’s testimony regarding the benefits of additional learning time is

particularly instructive, as East Hartford High School has intermittently experimented,

when funds were available, with grant-funded afterschool programs.19 In Principal

Ryan’s experience, increasing learning time for students is a strategy that has “always

worked.” PFOF 905.

Too often, however, when the focus districts make efforts to extend learning

time, those efforts are not sustained due to lack of funding. Thus, East Hartford High

School was not able to continue its effective after-school programs. PFOF 906 (Ryan).

19 For example, Principal Ryan described an afterschool homework assistance program offered by East
Hartford High School in 2014-15 that had a 90 percent attendance rate and resulted in increased
student performance. PFOF 902 (Ryan). A ten-week grant-funded afterschool program offered to
100 students in the mid-1990’s had “phenomenal” attendance and was effective. PFOF 903 (Ryan).
A grant-funded after-school and Saturday AP program offered until 2012-13 led to a 300 percent
increase in AP participation as well as an increase in AP scores. PFOF 904 (Ryan).



58

And extended learning time will no longer be offered at East Hartford’s O’Connell

School in 2016-17 due to budgetary constraints. PFOF 907 (Quesnel).

Added instructional time is an effective strategy for addressing the needs of

students who otherwise are not receiving the educational opportunities to which they are

entitled. The poorest districts that would make that valuable added instruction time

available, however, are deprived of that resource due to insufficient funding.

E. Focus Districts are Unable to Provide Necessary Academic
Interventions for All Students

The evidence at trial demonstrated that large numbers of students in the focus

districts are below grade level academically. PFOF 929 (Snyder, Thompson, Capasso);

Pls.’ RFAs 815-817. Many of these students fall behind in the early years – preschool

through grade 3 – struggle to achieve grade level, and often can never do so. PFOF 781

(Rabinowitz, Cabral, Simmons, Rocco, Saavedra), 952 (Rabinowitz, Simmons). To

support these students, teachers and administrators seek to identify struggling students

and intervene with additional academic support, ranging from small group pullout

instruction to specific math and reading classes. See PFOF 958-59 (Simmons), 950- 65

(Maselek), 953-68 (Thompson); 956-70 (Ryan). Effective and early intervention aids

students to improve performance, and can decrease the number of students who are

evaluated and referred for special education. PFOF 933 (Rabinowitz). However, because

of a lack of sufficient staff and the large numbers of students who are significantly

behind, the focus districts are unable to provide all students who are at risk with the
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necessary academic support to help them meet grade level expectations. See PFOF

947(Simmons, Briganti, Furlong).

The state has acknowledged the importance of academic support for students who

need it, particularly in the early years. PFOF 931 (Wentzell), 934 (Cohn). Deputy

Commissioner Cohn testified that a student who cannot read by the end of third grade is

unlikely to have success without significant academic intervention. PFOF 934. This focus

on early literacy is underscored by the state’s pilot CK3LI program, an intensive reading

instruction program to improve student literacy in grades K-3 made available in selected

schools. Conn. Gen. Stat. §10-14u; Defs.’ Trial Ex. 6475. Deputy Commissioner Cohn

extolled the benefits she saw from this program, see Trial Tr. May 24, 2016 – a program

which allocated $2.5 million among 6 schools that was used to fund, inter alia, additional

student support staff for each school, including one external literacy coach, four reading

interventionists, and additional professional development opportunities. Conn. Gen. Stat.

§10-14u(c); Defs.’ Trial Ex. 6475.

Connecticut has created a model to intervene with struggling students known as

Scientific Research Based Interventions (“SRBI”). Defs.’ Trial Ex. 4333, PFOF 940. The

model divides students into three tiers, with Tier III being the most intensive.20 Staff are

expected to provide appropriate interventions at each tier to help struggling students get

back on track. Defs.’ Trial Ex. 4344 at 6-7, 10.

20 Tier I is meant to be for all students receiving the general education instruction, while Tier II is for
students who do not make adequate process in Tier I and to whom small group instruction focused
on specific skills and strategies is provided. The most aggressive interventions occur in Tier III,
which delivers instruction nearly every day to students one-on-one or in very small groups (no more
than three). PFOF 940-42,946, 948.
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Numerous witnesses have testified that the focus districts lack the resources and

staff available to provide interventions designed for Tiers II and III because of the large

numbers of students requiring support. PFOF 959 (Simmons, Briganti, Furlong). For

example, New Britain’s Lincoln Elementary school has over 200 students identified as

requiring Tier III interventions. PFOF 977 (Cabral); Defs.’ Trial ex 4344 at 12. However,

there are only three reading interventionists for all of Lincoln Elementary, rendering it

impossible for every student in need to receive the appropriate level of academic support

services. PFOF 977 (Cabral). Other witnesses described similar constraints on providing

interventions to all students who need them. PFOF 953(Rocco), 959 (Simmons, Briganti,

Furlong), 964 (Johnson), 969 (Ryan), 979 (Saavedra). The result is that schools must

make unacceptable choices to decide which students will receive interventions and which

will not, leaving many underserved. For instance, Bridgeport uses a state-sanctioned

screening assessment, Aimsweb, to identify students in need of interventions. PFOF 955

(Rabinowitz). Students scoring below the 50th percentile on Aimsweb are deemed behind

grade level, and therefore in need of additional support. PFOF 954 (Simmons). However,

given the large number of students below grade level, Bridgeport has been forced to

concentrate its intervention efforts on its lowest performing students – those who fall

below the 25th percentile. PFOF 945 (Simmons). Students who test below grade level but

who fall between the 25th and 50th percentiles simply do not receive the intervention they

should. PFOF 954, 962 (Simmons). East Hartford High School – also lacking resources

for sufficient interventionists – takes the opposite path. Its intervention classes are limited

and available only to students who are slightly below grade level, based on the premise
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that those students more likely will get the boost they need to reach grade level. PFOF

970 (Ryan). Therefore, students who are well below grade level do not receive the

additional support they need, denying them the opportunity to obtain the benefits of a

high school education. Id. In both instances, students who need additional support are

not receiving it.

Despite the best efforts of administrators, teachers, and other staff – all of whom

are involved in providing interventions – the evidence establishes that the focus districts

simply do not have enough staff and time to provide the additional support needed by the

large numbers of students who lag academically. PFOF 953 (Rocco), 960 (Simmons,

Briganti, Furlong), 964 (Johnson), 969 (Ryan), 979 (Saavedra). Without this support,

students will be elevated through the grades but be unable to access grade level

curriculum and be unprepared to enter college or begin a career. PFOF 1157-58.

F. Connecticut Does Not Have a Rational System for Funding and
Providing Special Education Programming and Services.

1. Special Education Law Imposes Substantial Mandates

The provision of special education in Connecticut is governed by the Individuals

with Disabilities Act (“IDEA”), 20 U.S.C. § 1400 et. seq., and its Connecticut

counterpart, Connecticut General Statutes Section 10-76a et seq.. The IDEA was enacted

“to ensure that all children with disabilities have available to them a free appropriate

public education (“FAPE”) that emphasizes special education and related services to

meet their unique needs and prepare them for further education, employment, and

independent living.” 20 U.S.C. § 1400(d)(1)(A). FAPE, as mandated by federal law,
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“must include special education and related services tailored to meet the unique needs of

a particular child and be reasonably calculated to enable the child to receive educational

benefits.” Walczak v. Fl. Union Free School Dist., 142 F.3d 119, 122 (2d Cir. 1998).

Each child that qualifies for special education receives an individualized

education program (“IEP”), which is intended to be “the result of collaborations between

parents, educators, and representatives of the school district.” Lillbask ex rel. Mauclaire

v. Conn. Dept. of Educ., 397 F.3d 77, 81 (2d Cir. 2005). Additionally, as a condition for

receiving federal funding under the IDEA, a state must offer every disabled child within

its jurisdiction a FAPE in the least restrictive environment. See 20 U.S.C. § 1412(a)(1),

(5). All handicapped students, no matter what the severity of their disability, are covered

under IDEA. See Timothy W. v. Rochester, N.H. School Dist., 875 F.2d 954, 959-960 (1st

Cir.1989). Districts are also required to provide “related services,” broadly defined to

include “transportation and such developmental, corrective, and other supportive services

. . . as may be required to assist a child with a disability to benefit from special

education.” 20 U.S.C. § 1401(26)(A). The Supreme Court has held that associated

medical services must be provided at public expense even if they are extensive and

costly. See Cedar Rapids Community School Dist. v. Garret F., 526 U.S. 66, 75-78

(1999).

2. Special Education Is an Unfunded Mandate Largely Borne by
the Districts

The costs of special education impose enormous financial burdens on the

educational system. It was demonstrated at trial, and all parties agree, that students with
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disabilities need additional resources to meet their needs and are on average more

expensive to educate, and in some cases much more expensive. PFOF 587 (McLaughlin,

Reschly, Podgursky). SPED expenditures in Connecticut for the 2013-14 school year

amounted to approximately $1.82 billion. Pls.’ RFA 550. These expenditures make up a

substantial and increasing portion of what is spent on education in Connecticut – up to

22.2% in 2014. Pls’ RFA 546. However, although school districts are mandated to

provide these expensive programs and services, Connecticut does not have in place a

rational system to ensure that all districts have funding sufficient to meet the mandates

imposed on them. The funding specifically designated for special education expenses in

Connecticut is from either federal IDEA grants or the state’s excess cost grant. PFOF

609, 611-12. Together, these funding sources cover only 15-20% of special education

expenses, leaving districts to cover the largest portion of this high cost expenditure.

PFOF 610, 611, 615. Leaving most of the responsibility of funding special education to

districts, many of which are financially strapped in raising funds for education, is not a

rational way to ensure the appropriate delivery of education services to these students.

Burdening localities with the lion’s share of special education costs also impairs

districts’ efforts to ensure that non-special education students receive adequate and

equitable educational opportunities. The testimony conclusively demonstrated that, by

diverting local money to pay for the high costs of special education, the funding system

negatively affects districts’ ability to provide necessary services in the general education

setting, particularly in low-wealth high-poverty districts which already fail to provide

their students with needed resources. This “encroachment” on local resources, as termed
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by Dr. McLaughlin, Plaintiffs’ special education expert, PFOF 626, was confirmed by

several witnesses who explained how special education-mandated spending had material

impacts on budgets and left their schools unable to provide essential educational

resources, such as SRBI supports and similar services to their students. See PFOF 630

(Carver), 631 (Quesnel), 632-34 (Rabinowitz).

The irrational burdening of local districts with the bulk of mandated special

education spending is further exacerbated by a flawed process for designating special

education students that is tolerated by the state. Identification of SWDs in Connecticut

school districts is highly varied across multiple disability categories, suggesting that

students are being variously over- and under-identified, a conclusion with which

Defendants’ special education expert agreed. Defs.’ Trial Ex. 2428 at 31-34, 6397 at 8-

11; PFOF 130 (Reschly). The implication is that funding is also being distributed

irrationally at the local level. When students are over-identified as SWDs, students who

do not need costly services receive them, thereby depriving other students of resources

that the evidence shows do need them. Under-identifying SWDs, on the other hand,

means that students in need of special education services are not receiving them. This

over- and under-identification demonstrates that IDEA is not consistently implemented

across Connecticut districts, forcing districts to strain their budgets to provide misdirected

services that do not reach the students who actually need them.

The evidence also strongly supports a finding that services provided in low-

wealth districts, including the focus districts, are of lower quality than those provided by

their more affluent neighbors. Dr. McLaughlin persuasively testified that high-needs
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districts are unlikely to provide services they know they cannot afford, and often have to

ration services by ignoring students with less severe disabilities by providing fewer

services. PFOF 982-81. Expenditure data show that focus districts spend significantly

less on a per pupil basis for SPED students than their wealthier counterparts. For

example, East Hartford spent $13,113 per SPED student in 2013-14, while Darien, New

Canaan and Weston all spent over $43,000. Pls.’ RFA 553. Focus districts have access to

fewer staff members such as special education teachers, psychologists and guidance

counselors. Pls.’ RFAs 775-777, 780. Several witnesses detailed the challenges of

providing services to these students with limited resources. PFOF 1001-07 (Simmons,

Furlong, Johnson, Cabral, Ryan, Maselek, Thompson).

Test scores of SWDs in poor districts demonstrate that many students in low-

wealth districts are not benefiting academically from the services they do receive.

Between 2010 and 2013, the statewide gap in performance between SWDs and non-

SWDs remained nearly the same, and the statewide performance of SWDs did not

meaningfully increase. Pls.’ Trial Ex. 5780 at 33-34. In 2015, a distressing number of

students in poor districts scored at the lowest level on the Smarter balanced assessments –

75.7% of SWDs in DRG H and 85.0% in DRG I in ELA, and 83.8% in DRG H, and

91.1% in DRG I in math. Pls.’ RFAs 1062, 1064. However, SWDs in more affluent

districts scored significantly better than SWDs in poor districts, and even outperformed

non-SWDs in poor districts. Pls.’ RFAs 1062-64. These poor outcomes, viewed in

conjunction with divergent identification practices and disparities in available levels of

resources, show that SWDs are not treated equally under the law, and that the quality of
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their educational experiences are dictated by their zip code rather than their individual

needs.

G. Current Resources Are Insufficient to Meet the Educational Needs of
English Learners

In 2014-15, there were 143 non-English languages spoken by 34,833 ELs in

Connecticut public schools. Pls.’ Trial Ex. 1102 at 1. Connecticut school districts are

required to take steps so that students identified as ELs can have an opportunity to

participate meaningfully in their educational programs, Lau v. Nichols, 414 U.S. 563,

568-69 (1974)., Likewise, state educational agencies are required to take action so that

ELs are able to overcome language barriers to their education. 20 U.S.C. §1703(f). In

other words, a school needs to be able to provide appropriate resources to meet the

unique educational needs of its ELs. This could range from having instructional materials

in the students’ native language to intensive newcomer programs for students who arrive

with limited formal schooling in their native language. PFOF 135 (Hakuta).

The proper delivery of EL education involves complex strategies and robust

implementation. The SDE provides guidance on the types of programs that districts can

implement in order to support their EL students. See generally Defs.’ Trial Ex. 5696.

Various program options exist where students are taught exclusively in English, including

those using some degree of sheltered instruction. Defs.’ Trial Ex. 5696 at 7, 16-18. Local

or regional boards of education must provide bilingual education programs when there

are 20 or more EL students who speak the same non-English language in a school. Conn.

Gen. Stat § 10-17(a); § 10-17(f)(b). Bilingual education programs provide instruction in
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English and the students’ native language. By statute, students are eligible for 30 months

of bilingual education, which may be extended for an additional 30 months. Conn. Gen.

Stat § 10-17(a); § 10-17(f)(d). Language transition support services must be provided to

support students who do not demonstrate language proficiency at the end of his or her

time in a bilingual program. Id.

Students in bilingual classes or receiving EL services as part of the general

education program require specialized services and staff in addition to general education

services. ELs in general education often need individualized or small-group support,

support from paraprofessionals or other staff who speak their native language, written

resources in their native language, and other appropriate resources. PFOF 135 (Hakuta).

In schools with large numbers of ELs, like Ellsworth Elementary in Danbury, general

education teachers need special training to support EL students in their classrooms. PFOF

161 (Rocco). To see beyond language barriers, teachers must also be trained to recognize

that EL students may have cognitive issues in addition to a lack of English proficiency.

See PFOF 180 (Thompson). According to the SBE, many of these services should be

provided by specialized, trained teachers, such as TESOL certified teachers or general

education teachers trained in delivering instruction to ELs. Defs.’ Trial Ex. 170 at 4-5.

The need to provide services and supports for ELs is most acute in places like the focus

districts, where there are large numbers of ELs and limited resources for students. See

PFOF 164 (Locke); Pls.’ RFA 731.

There is, however, little funding identified for EL services, which places a strain

on districts that therefore must provide what services they can from their general
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operating budgets. PFOF 156 (Rabinowitz). Districts may apply for the state bilingual

grant—but only $1.9 million was appropriated for the entire state for each of 2014-15 and

2015-16, parceled out according to the percentage of statewide qualifying bilingual

students located in the district. Pls.’ RFAs 302-03, 588. This is the only state grant

earmarked to support services for EL students. PFOF 378-79. Beyond this meager state

funding for bilingual programs, no state funding is provided to pay for the many other EL

services districts provide. Nor is any weight given for ELs in the ECS formula, which

would account for the added costs of their unique educational needs. Federal government

grants for English language instruction programs available to the state do not nearly close

the funding gap. In 2014-15, Connecticut received only about $5 million statewide in

Title III funds. Pls.’ RFA 300. The inadequacy of EL funding is obvious. After

combining all EL funding sources, for example, Bridgeport received a total of just

$614,000 for over 3000 EL students.21 See e.g., Defs.’ Trial Ex. 5688 at 1. Given these

modest appropriations, the State’s own witness, Ms. Alubicki-Flick, acknowledged that

grant funding available from the state and federal government does not cover the majority

of expenses for EL educational programs, placing most of the burden in funding

education programs for ELs on localities. PFOF 152.

As a result of the limited funding for EL services, the testimony of teachers and

administrators established that the focus districts cannot provide necessary services for

their ELs. A primary deficit is the inability to hire qualified staff to provide specialized

21 Bridgeport received approximately $400,000 in Title III funding, and approximately $214,000 in
state bilingual grant funding. Trial Tr. Jan. 21, 2016 at 134:26-135:1 (Rabinowitz); Pls.’ RFA 593.
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services for ELs, including students in bilingual programs. Several witnesses testified

that, due to lack of staff and funding, schools in the focus districts are not able to provide

bilingual programs even at schools where required by law. PFOF 153 (Johnson), 157

(Simmons); 158 (Rocco), 182 (Garcia). The focus districts also lack other support staff

and academic resources for ELs. Ms. Stewart Curley testified that there are no science

textbooks or labs for the ESL students in her grade 6-8 classes, depriving them of the

ability to access their core science curriculum. See PFOF 178-79 (Stewart-Curley).

District personnel have also testified that they lack staff to provide additional support for

ELs, such as regular pull-out or push-in services to augment regular classroom

instruction. PFOF 168 (Cabral), 169 (Quesnel), 170 (Rabinowitz), 166-67 (Granucci).

Exacerbating these problems is that, as discussed infra at § VI.A, working conditions and

lower compensation disadvantage focus districts in attracting TESOL and bilingual

education teachers, which have been identified as teacher shortage areas for several years

including the current academic year. PFOF 143. Being unable to compete for the fewer

available EL teachers, schools in the focus districts with their limited resources, have not

been able to hire sufficient staff to provide appropriate services for their ELs. PFOF 154

(Rabinowitz), 160 (Rocco), 182 (Garcia) The relatively poor performance of EL

students, most pronounced in the focus districts, exposes the effects of this lack of

resources devoted to EL education.
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H. Focus Districts Are Unable to Meet the Socio-Emotional Needs of All
Students

The focus districts are characterized by high populations of students in poverty.

See infra § V. These students may experience a number of social and emotional

challenges, including homelessness, hunger or trauma. PFOF 990 (Quesnel, Rabinowitz,

Carver, Maselek, Briganti, Stewart-Curley, Snyder, Thompson, Ryan). They may live in

high crime areas, lack appropriate clothing, or have family members with substance

abuse issues. Id. Without the ability to process how these issues are affecting them,

students can have difficulty concentrating on their school work. See PFOF 990 (Quesnel,

Furlong), 995 (Rabinowitz). Because of these stressors, students may experience

emotional or behavioral outbursts during the school day which interrupt classroom

instruction for the individual student and his or her peers. See 996 (Rabinowitz),

1021(Capasso). Addressing these needs is important because they act as barriers that

prevent children from learning. PFOF 991 (Quesnel, Furlong). As the SDE Deputy

Commissioner testified, “[k]ids can’t even begin to learn if they’re so traumatized that

they’re in full fight or flight mode at all times.” Trial Tr. May 25, 2016 at 124:1-5

(Cohn).

In order to address the effect of these challenges on students, schools need to have

sufficient numbers of trained staff to work with children. Staff like social workers,

psychologists, and guidance counselors are important in a school setting because they are

peculiarly equipped to address socio-emotional and mental health issues and assist the

front-line academic staff to work through students’ issues while allowing teachers and
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other staff to focus on academic instruction. See PFOF 981 (Frassinelli). When sufficient

support staff is not available, teachers and administrators need to step into the roles

played by those staff, diverting them from their primary roles as academic leaders. PFOF

1021 (Capasso), 1027 (Cabral).

SDE Bureau Chief Frassinelli testified that the number of appropriate personnel

should be based on the needs of the students in a particular school. PFOF 981. However,

numerous witnesses testified that their schools and districts do not have sufficient support

staff to meet the needs of their students. PFOF 1011 (Simmons, Briganti, Furlong), 1024

(Ryan), 1029 (Maselek). Instead, staffing ratios in the focus districts are calculated to

optimize available staff at the lowest cost given budgetary constraints. See PFOF 1010

(Rabinowitz), 1033 (Thompson). Because of this disconnect between the realities of

district budgeting and the needs of students, the number of social workers, guidance

counselors and school psychologists are insufficient to meet the needs of students in the

focus districts. For example, East Hartford has one social worker for 400 ninth grade

students; Lincoln Elementary in New Britain has one school psychologist for 720

students; and Smalley Academy in New Britain has one social worker for 680 students,

while the school psychologist spends the majority of her time servicing special education

students. PFOF 1023 (Snyder); 1027 (Cabral); 1028 (Saavedra). Other schools do not

even have full-time staff to support students’ socio-emotional and mental health needs.

See PFOF 1018 (Furlong), 1023 (Quesnel). Since children suffering social or emotional

crises do not exhibit behaviors on a set schedule, when the part-time staff is not available

to address children’s needs it means that someone else – like a teacher or administrator –
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must step in, assuming they are available, regardless of whether or not they are trained or

they have competing responsibilities for other classes or children. PFOF 1021 (Capasso),

1027 (Cabral). Clearly, where there is a lack of appropriately trained staff on a daily

basis, students are unable to get the support they need to function in a school setting.

The extremely limited availability of specialized support staff has a direct impact

on the education provided in focus districts, impairing students’ ability to learn. For

instance, Bridgeport teacher Gregory Furlong testified that “[m]y students come in with a

variety of baggage…[academics are] fourth on the list of things they care about. Their

priorities are to feel safe or feel loved or, you know, feel well-fed…Unfortunately,

[without full-time support staff], problems linger. They don’t get dealt with in a timely

manner or they don’t get dealt with at all.” Trial Tr. Feb. 11, 2016 at 149:6-154:1. The

lack of sufficient staff also has the effect of diverting educators from ongoing lessons or

duties to other children. PFOF 998, 1015 (Simmons), 1021 (Capasso). As Bridgeport

principal Jackie Simmons testified, “I might be in an observation, I might be at meeting;

but nothing is more important than the safety of my kids. So everything stopped and you

go address those needs and you play nurse and you play social worker and you do

whatever you have to do.” Trial Tr. Jan. 28, 2016 at 43:27-44:4.

I. Other Educational Inputs

1. Lack of Funds in the Focus Districts Result in Inadequate and
Inequitable Facilities

Facilities must be adequate to permit children not only to be safe, but to learn.

CCJEF, 295 Conn. at 316. They are critically important to the culture of a school and in
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particular to the success of low income students, who require facilities that promote a

sense of safety, pride and the value of education. PFOF 1034 (Thompson, Quesnel).

In the words of SDE CFO Demsey, however, “Many of our urban centers, the

Alliance districts . . . particularly have problems with their ongoing facilities

maintenance, their ability to keep their facilities adequate.” PFOF 1035 (Demsey). These

inadequacies directly result from an inability to raise local funds to pay for facilities

improvements. PFOF 1076 (Quensel). Meanwhile, magnet schools in the same district

funded with as much as 100 percent state funding have significantly better facilities.

PFOF 640, 1065, 1072-74 (Donaldson), 1040-42 (Thompson), 1075-77 (Quesnel). The

state of school facilities in Windham, where students wear jackets due to the cold, PFOF

1049, and learn in hallways and closets, PFOF 1050-51, illustrates this disparity. The

Court has seen and heard about the deficiencies in the facilities attended by most

Windham students, even while the lucky students who attend the Charles H. Barrows

STEM Academy magnet benefit from its brand new facility. PFOF 1073-75

(Donaldson). The contrast of schools in Windham, as illustrated during the site visit,

demonstrate how up-to-date facilities, with adequate space to conduct differentiated

instruction, provides the basic learning environment to teach a challenging curricula with

current materials, as required for today’s college students and skilled workers.

2. Lack of Funds in the Focus Districts Results in Inadequate and
Inequitable Physical Resources

Inadequate instructional materials are perennial issues in the focus districts.

Teachers and students are challenged by textbooks that are as many as 15 to 25 years old,
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outdated, falling apart, or insufficient in number. PFOF 1078 (Quesnel, Snyder, Locke).

Testimony showed that struggling students were not able to take home a textbook

because there is only a classroom set used by multiple classes of students. PFOF 1080

(Thompson). Textbooks inappropriate to the ability level of students were also described

by witnesses; others explained that they sometimes did not even exist. PFOF 1079

(Stewart-Curley), PFOF 1081 (Maselek, Snyder, Capasso). Inadequate textbooks in the

focus districts are a direct result of the choices that are forced on districts due to

insufficient funds. PFOF 1082 (Locke, Quesnel). Districts similarly lack other basic

instructional materials, such as pencils, calculators, and basic lab materials for science

classes. PFOF 1083-84 (Snyder).

Technology is also a critical modern educational resource, both because it can be

used to more effectively teach students, and because students need technological literacy

to perform in a modern workforce. PFOF 1085, 1087 (Rabinowitz, Wentzell, Stewart-

Curley). Students in the focus districts often do not have access to computers at home and

lack the basic computer literacy enjoyed by their peers in wealthier communities. PFOF ,

1100, 1103 (Quesnel, Gencarelli). Thus, in the experience of one teacher, ninth grade

students in Danbury lacked basic computer skills that students are taught in Greenwich in

elementary school. PFOF 1104 (Gencarelli). Teachers in focus districts may have to wait

weeks to access computer labs, disrupting lesson plans. PFOF 1102 (Ryan, Snyder).

Moreover, what computers exist are often old, prone to breakdown, and supported by

insufficient information technology staff. PFOF 1103 (Ryan, Snyder). Meanwhile, other

schools in Connecticut have one-to-one computer devices, such as Greenwich High
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School, Manchester Public Schools and, since the turn of the millennium, CREC’s Two

Rivers’ Magnet Middle School (where Commissioner Wentzell worked). PFOF 1086

(Gencarelli, Ryan), 1087 (Wentzell).

“Media centers” are another critical resource to bridge the technology opportunity

gap and teach students 21st century skills. Media specialists are certified teachers who

instruct students in computer and research skills and assist teachers with professional

development and lesson planning. PFOF 1090 (Gencarelli, Quesnel). Yet the focus

districts tend to have significantly more students per media specialist than wealthy

districts in Connecticut ( e.g., one librarian or media specialist for every 415 students in

Greenwich versus one per 3,049 students in New London). Pls.’ RFAs 779, 892. At

Greenwich High School, which has fewer students than Danbury High School, there are

four to five media specialists, two media assistants, and a staff of tech assistants, versus

three media specialists at Danbury High School. PFOF 1091-93 (Gencarelli). East

Hartford only has media specialists at its three International Baccalaureate schools, with

the rest of the schools staffed by paraprofessionals whose duties are limited to shelving

books, not teaching 21st century skills. PFOF 1115. The reason is simple: as certified

teachers, media specialists must be paid teacher salaries, whereas paraprofessionals do

not. Id. The disparate availability of these modern components of educating students

reflects a system that does not provide all students with equal access to the resources and

skills development needed for functioning in the modern world.
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3. Lack of Funds in the Focus Districts Results in a Reduced
Breadth of Educational Opportunities

The breadth of educational opportunities is constitutionally significant both from

an equity perspective, see Horton I, 172 Conn. at 648, as well as from an adequacy

perspective. Students who come to school with an opportunity gap due to poverty need

more opportunities than other students, not less. See, e.g., PFOF 97 (Baker), 106

(Quensel), 107 (Villanova), 109 (Rabinowitz), 111 (Seder). As Principal Ryan put it, “the

idea is when you’re behind you . . . need to have more than less, and you need to have

more than just instead of . . . .” Trial Tr. Feb. 19, 2016, at 119:8-120:12. But in the focus

districts, less is what students receive.

Superintendents Quesnel, Rabinowitz and Pascarella, along with other district

and school personnel, testified about beneficial educational experiences they were unable

to offer students due to insufficient funding, including cuts to world languages,

reductions to career-based and technical education, and music and art classes. PFOF 919-

22, 924-28. Meanwhile, Commissioner Wentzell testified that students in high-poverty

districts often do not have the same experiences in life as students in wealthier districts,

and benefit from high-quality field trips that expand their horizons. Trial Tr. May 5,

2016, at 59:26-60:26. Yet high school students in East Hartford do not even know that

there is an art museum in Hartford. Trial Tr. Feb. 17, 2016, at 45:27-50:5 (Snyder). For

students who often may not have the opportunity for these experiences outside of school,

budget-driven reductions in the breadth of educational experiences painfully narrow their

educational opportunities.
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VII. Education Funding

A. Funding Matters to Educational Outcomes.

The foregoing discussion demonstrates that when schools lack resources, the

ability to deliver an adequate education to all students is seriously impaired—in some

cases crippled. Since those resources require funding, it is no surprise that the Court

also has before it ample evidence that increased educational funding is positively

associated with increased educational outcomes. See, e.g, PFOF 104 (Baker, Levin),

531 (Palaich), 644 (Baker, Palaich), 645 (Baker). Resources that cost money, such as

high-quality preschool, smaller classes, and better teacher compensation are among

the levers that the best research indicates can improve educational outcomes,

especially for poor students. PFOF 104 (Baker, Levin), 765 (Barnett), 774 (Hanushek),

Seder), 853 (Hanushek), 856 (Baker, Levin, Rice), 856 (Hakuta, Stewart-Curley). As the

SBE puts it, “the resources we invest in education directly affect the degree to which

students succeed in school, higher education, careers, and the community.” PFOF

655. Defendants do not – and cannot – dispute that money matters, because the

educational resources that money buys do matter to student achievement. See PFOF

646-57 (Hanushek, Podgursky, Seder, Reschly, Wentzell).

The idea that money matters in fact is central to Connecticut’s signature

reform programs – the Alliance and Commissioner’s Network programs. PFOF 959

(Wentzell, Seder); Defs.’ Trial Ex. 2346, at 7; Defs.’ Trial Ex. 5515, at 9-10. The parties

do not disagree that poor, EL, and SPED students require additional resources. See

PFOF 107 (Villanova), 111 (Seder). Nor do the parties disagree that class size
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reduction can be beneficial, PFOF 854 (Hanushek), 855 (Seder); or that “[t]here is now

substantial evidence that pre-school programs can be beneficial for disadvantaged

students,” Defs.’ Tr. Ex. 6415, at 5; see also PFOF 774 (Hanushek, Seder), 768, 776

(Jones-Taylor), 774 (Hanushek), 830-31.

Agreement that money matters still leaves open the question – how much

money is needed, and for what? Plaintiffs’ evidence identifies some specific

resources that are needed in the focus districts and which witnesses assert would help

them reach their goal to provide an adequate education for their students. Looking

from a more comprehensive perspective, the evidence further shows that, while other

states have employed recognized methodologies to estimate the total cost of

providing students with educational opportunities that are adequate to meet state

standards, Connecticut has not. PFOF 20 (Wentzell, Demsey), 511 520, 529-30

(Palaich), 523 (Palaich, Chambers), 540, 542, 544 (Seder), 541 (Wolkoff), 576

(Chambers). Defendants’ expert Dr. Richard Seder testified that professional

judgment studies are a “recognized,” “powerful” methodology “that can be used to

provide information on how a rational, cost based system of funding schools can be

developed.” Trial Tr. Apr. 27, 2016, at 30:4-32:20. Nevertheless he conducted no

such study of Connecticut. Id. at 32:7-9. The only adequacy study on the table is Dr.

Palaich’s, which indicates that substantial additional funding would be needed today

to meet Connecticut’s lower standards of yesteryear. PFOF 553-54, 563-64.
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B. The State’s System for Funding Public Education is Irrational,
Inadequate, and Inequitable.

Connecticut’s current education finance system is failing students who are most in

need. Large numbers of students in the focus districts and other low-wealth districts are

not given access to high-quality preschool experiences, fall behind academically, and are

not provided necessary academic and social support. They attend school in overcrowded

and underequipped classrooms which are more likely to be taught by inexperienced and

under-supported teachers who are unable to provide the necessary instruction and support

to all students. The unacceptably low performance of many students in these districts

(and at-risk students statewide) are a sad testament to the systemic failure to provide

students with the necessary resources to equip them to be college and career ready.

Students are not receiving these resources because their districts do not have the

ability to provide them at the necessary scale. This inability in turn is due to an education

funding system unrelated in any rational way to student needs and that has been

chronically underfunded for years. Because of this, the focus districts and other low-

wealth districts cannot provide necessary resources to their students or build the capacity

over time to develop a system for providing the services they know their students need.

1. Local Wealth Disparities

Most educational funding in Connecticut is generated from local sources, with

the property tax constituting the primary source of local revenues. PFOF 262-64

(Finley). Yet there are vast disparities in property wealth amongst Connecticut towns,
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necessitating state support for towns that would otherwise be unable to adequately or

equitably pay for education.

As measured by equalized net grand list per person (“ENGLPC”), the six

focus districts have among the lowest per person property wealth amongst

Connecticut’s 169 towns. Pls.’ RFA 714; PFOF 274, 278-80. In fact, Bridgeport, East

Hartford, New Britain, New London, and Windham each have less than half the state

median ENGLPC (Windham ranks dead last). Pls.’ RFA 714; Pls.’ Trial Ex. 961, at

116. Meanwhile, Connecticut’s wealthiest town by ENGLPC, Greenwich, has

approximately 14 times more property wealth per person than Windham. Pls.’ RFA 714;

PFOF 280. Median household income data confirm Connecticut’s large disparities in

town wealth. Pls.’ RFA 718; PFOF 282-84; Pls.’ Trial Ex. 961, at 105.

Disparities in property and income wealth in Connecticut create concomitant

disparities in the ability of towns to raise tax revenue to pay for public education.

Towns with lower property values, and lower resident incomes with which to pay

property taxes, have less ability to generate local tax revenue from a given amount of

property value. PFOF 273 (Finley) The result is higher property taxes. According to

equalized mill rate data published by the state, the six focus districts each tax property

at or above the state median property tax rate. Bridgeport, East Hartford, New Britain,

and Windham have among the ten highest property tax rates in the state, with

Bridgeport’s rate being nearly five times higher than Greenwich. Pls.’ RFA 717; Pls.’

Trial Ex. 961, at 114. Meanwhile Bridgeport, East Hartford, New Britain, New London,
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and Windham have been designated by the state as “distressed communities” since 1999.

PFOF 288.

The end result of these disparities is that, despite herculean efforts,

superintendents and boards of education in Connecticut’s poorest and most educationally

challenged communities are unable to raise needed funds from local sources. PFOF 250-

54 (Quensel). Often they fight just to receive nominal increases to local education

budgets that do not even then cover increases in non-discretionary costs, necessitating

budget cuts. Id.; PFOF 235, 238-39, 244-25, 247.

2. The ECS Grant

The ECS grant is the state’s largest educational grant. Pls.’ RFA 462. At just over

two billion dollars, it makes up over two-thirds of SDE’s budget. PFOF 357 The grant is

governed by a formula that purports to account for student population, educational need,

and town wealth. According to an official SDE publication, the “formula was designed to

allow towns to tax themselves at the same equalized rate to raise their relative shares of

the [per student] foundation,” with the state making up the difference. Pls.’ Trial Ex. 125,

at 4.

While the state has other, smaller education grants, many do not further the goal

of equalization. For example, large line items in SDE’s budget for magnet schools ($313

million), regional vocational-technical schools ($163 million), and charter schools ($111

million) have no impact on the educational opportunities of children in the focus districts

who do not attend those schools. Public Acts 2016 (May Special Session), No. 16-2, § 1

(P.A. 16-2). Other state spending, including the special education excess cost grant and
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the state contribution to the Teachers’ Retirement System, are not equalizing in that those

payments do not take account of town wealth – the payment rate is the same for high-

wealth as it is for low-wealth districts. PFOF 345, 604.

3. The ECS Formula Underestimates the Cost of Educating
Students in the Focus Districts.

Defendants offered virtually no evidence regarding the ECS grant, essentially

conceding that the grant has no reasoned basis. No state witnesses testified that any

component of the ECS formula was based on any analysis or supported by any research

of educational needs. The reason for the state’s lack of evidence concerning its formula is

simple: the ECS formula is not grounded on education-driven analytics. See, e.g., PFOF

17-18 (Baker), 20 (Wentzell, Demsey), 525, 528 (Chambers), 576-78 (Barnes). While a

foundation aid formula like the ECS can certainly be designed to provide adequacy and

equity, see Pls.’ Trial Ex. 236, at 17, the ECS formula is not, see id. at 27-45. Even if it

was, the ECS grant has never been fully funded as intended, PFOF 408, 375-76, and is

not even currently in use, PFOF 330, 382 (Chambers, Demsey). The state’s principal tool

for equalizing school funding in the wake of Horton does not accomplish that result, and

certainly does not fulfill the state’s obligation to afford an equal opportunity for an

adequate education throughout Connecticut.

a. The ECS is Not Fully Funded

The 1988 ECS formula was a direct response to both the equalization mandate of

Horton I and the failure of the Guaranteed Tax Base (“GTB”) formula to equalize
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educational spending and opportunities.22 But the ECS grant, which is not fully funded,

has never fulfilled that promise.

The ECS “fully funded grant” is defined in Conn. Gen. Stat. § 10-262f(33).

According to an official SDE publication, “[t]he fully funded grant represents the basic

aid that a town is entitled to under the equalization formula irrespective of the phase-in of

the entitlement or statutory minimum grants.” Pls.’ Trial Ex. 125, at 5. In the words of

Kevin Chambers, the SDE employee who calculates the ECS grant, “[t]he fully funded

[grant] is the formula.” Pls.’ Trial Ex. 1143, at 105(PDF). Except for the 20 towns that

are part of regional school districts,23 the core ECS formula is represented as follows:

Fully Funded Grant = Foundation x Total Need Students x
Base Aid Ratio

= $11,525 x (# of Resident Students + 0.30 FRPL Students)
x Base Aid Ratio

Conn. Gen. Stat. Sec. 10-262f.

By its own construction, the ECS formula is significantly underfunded. For

example, in FY 2014-15, the fully funded grant was $2,684,065,067, while ECS

entitlements were $2,039,540,614. Pls.’ RFAs 481-82. While the amount of the fully

funded grants for FY2015-16 and FY 2016-17 are unknown, as those numbers have not

22 See, e.g., Legislative History for Connecticut Act 88-358, attached as Ex. A to separately submitted
legislative history memorandum, at 104 (statement of Senator Robertson that “We are under court
mandate to improve the quality of education and to equalize the quality of education.”), 201
(statement of SDE Commissioner Tirozzi that “as to why [a new formula] is needed, we must
reduce spending disparities. And over the past eight years, the GTB has held constant, the per pupil
spending gap between wealthy and poor towns.”), 169 (statement of Senator Sullivan that “too
many school districts with too few resources cannot possibly provide equal opportunity. The equal
opportunity for education which our Constitution mandates.”).

23 The fully funded grants of approximately 20 towns that are part of regional school district are
provided a bonus of up to $125 per student. Conn. Gen. Stat. § 10-262f(19).
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been calculated by SDE, PFOF 391, it can be presumed that the gap to full funding has

not significantly decreased given a $42 million cut to FY 2016-17 ECS funding. PFOF

321-296.

In comparison to full funding, towns’ ECS entitlements are a crazy quilt at

best. Some towns, including all the wealthy communities in DRG A, are more than

fully funded. PFOF 389. Most towns, including all of the poorest towns, are not.

PFOF 371. Not only are wealthy and poor towns treated dissimilarly, but towns that

the state classifies as similar based on socio-economic status, need, and size are also

treated dissimilarly. PFOF 381-89. For example, in DRG I, Hartford’s 2013-14 ECS

entitlement was 87 percent of its fully funded grant while New Britain, Windham,

and Bridgeport only received 71, 79, and 82 percent, respectively. PFOF 381.

Similarly, in DRG H, Norwich’s entitlement was 78 percent of its fully funded grant

while Danbury received 46 percent and East Hartford received 70 percent. PFOF 382.

Disparities like these have no obvious rational basis – and indeed, none has

been offered by the state. Moreover, the educational impact of these disparities is

quite large. For example, in FY 2013-14, Bridgeport’s gap to full funding was

$37,580,877, equating to $1,800 per resident student. RFA 494. The other focus

districts’ gaps to full funding were even larger – between $2,170 and 2,934 on a per

pupil basis. Id. The effect of underfunding the ECS grant by thousands of dollars per

student in the focus districts is to reduce dramatically the educational improvement

strategies available to the focus districts, as well as the breadth and quality of the

educational opportunities that they offer.
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At no point during the trial was the Court presented with any evidence whatsoever

that “fully funded grant” means anything other than what its plain meaning suggests – the

grant amount that towns ought to receive according to the formula. Moreover,

Defendants are caught in a catch-22. If the fully funded grant has any connection to any

level of education – even a level far above adequacy – then funding towns at wildly

disparate levels in relation to full funding is still an equal protection violation. On the

other hand, if towns’ fully funded grants are completely arbitrary and meaningless, then

basing grant increases on phase-in percentages towards full funding Public Acts 1988,

No. 88-358, § 2; PFOF 305-06, 313, 412, also violates equal protection. See Horton I,

172 Conn. at 646 (making educational expenditures dependent on irrelevant factor like

property wealth unconstitutional).

Connecticut has no plan to rationalize the ECS formula. In fact, from FY

2009-10 through FY 2012-13, Connecticut functionally had “no ECS formula”

because the statutory language abandoned the phase-in towards full funding. PFOF

414-16. In recent years, ECS funding has been erratic and arbitrary: (i) beginning in

FY 2009-10, town-by-town grants were written into the statute as specific amounts,

and frozen at FY 2008-09 levels through FY 2011-12, id.; (ii) phase in percentages

toward full funding were used in FY 2013-14 and FY 2014-15 PFOF 419-21

(although grants were ultimately written in statute in FY 2014-15 for some towns that

deviated from those phase-in percentages), PFOF 427-434; and (iii) ECS grants have

again been written into statute as specific town-by-town grants for FY 2015-16 and

FY 2016-17 without reference to the fully funded grant (which SDE has not
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calculated), PFOF 316, 338, 391-95. Thus, in practice the ECS “formula” has become

meaningless and has been replaced by legislative fiat of unexplained origin.

4. The ECS Underestimates the Cost of Providing Adequate and
Equitable Educational Opportunities

Even if the ECS grant were fully funded, its core elements – the foundation,

student need weighting, and base aid ratio – do not produce a rational formula, but

instead underestimate the cost of adequately educating students in the focus districts and

create inequities among students.

First, in the words of former SDE Commissioner Theodore Sergi, “the foundation

is the key to the long-term viability of the ECS formula.” Pls.’ Trial Ex. 12, at 112(PDF).

In a rational formula, the foundation represents “the minimum amount of money

necessary to provide an adequate education to an average student.” Id. See also id. at 49,

115 (PDF); PFOF 15-16, 437-38. As such, the foundation must be updated regularly as

the costs of educating students in Connecticut change.

Yet Connecticut has no sensible process by which the foundation is set or

updated. PFOF 439. The foundation is a fixed number set in statute that applies to all

towns, without adjustments for regional wage differences. Conn. Gen. Stat. § 10-262f(9).

There is no documented process for updating the foundation, which was set by statute at

$11,525 for FY 2013-14 “and each year thereafter,” and has previously been frozen for as

many as eight years at a time. Id.; see also PFOF 442. SDE has “no idea” how the current

$11,525 foundation was determined, and is not aware of any research or analysis to

support it – certainly not any “rigorous analysis” from SDE. PFOF 442, 451, 528
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(Chambers). In fact, from SDE’s perspective, the cost of educating students has “no

bearing” on the foundation. PFOF 443 (Chambers). The lack of relationship of the

formula to the actual costs of educating students is revealed by recognizing that every

school district in Connecticut spends more per student than the current $11,525

foundation. Pls.’ Trial Ex. 979. The state has never conducted a study of the costs of

educating students. PFOF 567, 576. Nonetheless, SDE has given no thought to the

recommendation of a 2013 task force that the state should conduct a comprehensive cost

study to determine an appropriate foundation level. PFOF 523.24 In short, Connecticut’s

failure to take reasonable steps to set and update the foundation level has resulted in a

funding formula that is untethered from educational reality.

Second, it is widely agreed that, in a rational formula, the student need weightings

would reflect the amount of money necessary to provide an adequate education for the

average student in the classification being weighted. PFOF 465. The single 0.30

weighting for poverty in the ECS formula’s total need students’ count has no more

connection to an assessment of educational costs than does the foundation. PFOF 471-73,

476. The evidence demonstrates that the needs component substantially underestimates

the costs faced by high-needs districts in educating large concentrations of poor students.

Research shows that the added costs of educating students in poverty are significantly

higher than 0.30. PFOF 476-77 (Baker). EL and SPED students also cost significantly

24 The OEC recently did commission a “cost-of-quality” study using a tool developed by Augenblick,
Palaich & Associates to estimate the cost of providing high-quality preschool. The study was not
completed at the time of Commissioner Jones-Taylor’s testimony, but was due to OEC by June 30,
2016. PFOF 523-[24]
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more than the average student to educate, yet have no weighting in the ECS formula.

Conn. Gen. Stat. § 10-262f(25).

As with the foundation, Connecticut has no process by which the ECS weights are

created or updated. PFOF 466. SDE has never done any rigorous analysis of the student

need weights. PFOF 528. It does not have any understanding of why the former 0.15

weight for limited English proficiency students was eliminated in 2013, and it is not

aware of any analysis to support dropping that weight. PFOF 474. Neither does SDE have

any understanding of why the weight for poverty was reduced from 0.33 to 0.30 in 2013.

PFOF 472-73. The evidence demonstrates, as expected, that the districts hurt most by the

state’s failure to reasonably estimate the cost of educating high-needs students in its

equalization formula are those, like the focus districts, that have large proportions of

high-needs students. PFOF 479-80.

Third, the base aid ratio contains an arbitrarily-selected multiplier that is not

related to districts’ abilities to raise local funds to pay for education. PFOF 488

(Finley); Conn. Gen. Stat. § 10-262f(2), (42)-(44). The base aid ratio is akin to a

reimbursement percentage in that, by determining the state’s share of the foundation

times total need students, it determines the size of a town’s fully funded grant – i.e.,

the amount the state would pay if the ECS formula were fully funded. PFOF 367,

483-90, 493. The higher the multiplier in the base aid ratio, the higher the fully

funded grant. PFOF 367, 482-83. The multiplier, which was set at 2.0 in 1988, is

now 1.50 - the lowest level ever. PFOF 485-86, 491. There is no articulated method
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by which the multiplier has been set. Nor does SDE have any understanding of why,

other than political reasons, the multiplier has changed. PFOF 492.

A further arbitrary and irrational feature of the base aid ratio is that

Connecticut has employed minimum base aid ratios to produce fully funded grants

for wealthy towns that would otherwise receive smaller grants (or even zero or

negative grants). PFOF 494-96. The minimum base aid ratio is currently set at 2% for

non-Alliance Districts and 10% for Alliance Districts. PFOF 489. In FY 2013-14,

thirty-one non-Alliance Districts, including all of the DRG A towns and Greenwich,

would have had negative base aid ratios but for the 2% minimum (in other words, the

formula indicated that they should have exported funds, not received state aid). Pls.’

Trial Ex. 516, at Column 11-12. In contrast, Stamford was the only Alliance District

raised to 10 percent by the minimum base aid ratio provision. Id.25

In the utter absence of any reasoned basis for the formula as a whole or its

components, the state’s principal mechanism for providing educational funding to

Connecticut school districts – particularly those most in need of state support –

cannot be approved as meeting its constitutional obligations.

VIII. Adequacy and Equity are Not Being Met

A. An Adequate Education is Not Being Provided to All Students

The evidence presented at trial clearly shows that because funding is not tied in

any way to the actual educational needs of students, the current educational system is not

25 The base aid ratio weights ENGLPC at 90% and MHI at 10%, disadvantaging Stamford, which has
much higher ENGLPC than MHI. Pls.’ Trial Ex. 516; Pls.’ Trial Ex. 961.
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providing an adequate education for all students. As described above, the evidence shows

that low-wealth high-needs districts are unable to hire and retain sufficient high-quality

and well-trained staff, provide sufficient supports and additional resources for students

who are behind academically, provide a satisfactory breadth and depth of curricula linked

to state goals and the demands of modern society, provide sufficiently accessible

preschool for students, and provide appropriate physical facilities and tangible resources.

See supra § VI; PFOF 22-25. The evidence likewise shows that the inability to provide

these necessary resources is inextricably linked to the funding available for education in

Connecticut’s low-wealth and high-need districts. See supra § VII.B. The lack of

necessary resources has a negative effect on student achievement, and creates an

educational system that does not provide students with the opportunities guaranteed

under the Constitution. See supra §§ III, IV; PFOF 26. Conversely, the evidence

presented shows that additional resources, targeted appropriately, would have a

significant positive impact on student achievement and on students’ readiness to

participate in society and progress with the requisite skills to higher education or

productive employment. See supra § VII.A; PFOF 21, 644-57; see also CFE II, 100

N.Y.S.2d at 525-27 (“Contrary to defendants’ argument, increased educational resources,

if properly deployed, can have a significant and lasting effect on student performance.

There is a causal link between funding and educational opportunity.”).

Resources are plainly not the only factor that bear on educational performance.

Poverty, lack of support outside of school, and other social factors undoubtedly play a

role. The evidence shows, however, that appropriate educational resources, targeted to
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meet student needs, can ameliorate these external challenges and provide students with

opportunities for academic success. Id. The evidence likewise shows that a lack of

sufficient resources is a key factor in the lack of adequate opportunities and educational

success for many students. See supra § VI; PFOF 22-25. That other factors may also have

an impact does not relieve the state of its obligation to ensure that all students receive

adequate educational opportunities. See Sheff, 238 Conn. at 39 (“The fact that, as pleaded,

the plaintiffs’ complaint does not provide them a constitutional remedy for one of their

afflictions, namely, their poverty, is not a ground for depriving them of a remedy for the

other.”).

Defendants presented no evidence to contradict the testimony and evidence that

the focus districts lack the ability to provide necessary educational resources for all

students. Instead, their evidence demonstrated that leadership, systems, and organization

all play important roles in providing educational opportunities. Plaintiffs do not dispute

that these are important aspects of an education system. But there has been no evidence

presented that they suffice in the absence of enough resources to provide for adequate

educational opportunities; indeed, the evidence presented by both sides shows that is not

the case. PFOF 21, 1115-22. Similarly, it is telling that Defendants referred a number of

times to various “bright spots” that they claimed were examples of success stories – the

performance of New London and Bloomfield High Schools,26 the performance of

Hartford Public Schools under Superintendent Adamowski compared to Bridgeport and

26 Defs.’ Trial Ex. 5358 ; Trial Tr. Jan. 13, 2016 at 118:8-27, Jan. 15, 2016 at 178:16-180:1 (Quesnel).
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New Haven Public Schools,27 and the performance of Stanton School in Norwich in the

Commissioner’s Network28 – each of which had either significantly greater financial

resources available than similar entities, or received increased resources that contributed

to their improved achievement. Bloomfield Public Schools had significantly higher per

pupil expenditures than the state average or the focus districts,29 as did Hartford Public

Schools.30 The principal of New London High School testified that they were able to use

additional grant money to improve performance, and that sustaining that improvement

depended on maintaining those resources.31 Stanton School, which Commissioner

Wentzell extolled as a school where she had seen successful interventions without large

numbers of additional staff,32 actually used the additional Commissioner’s Network

funding for “core strategies” that consisted of hiring new staff: seven interventionists, a

family liaison, a family resource center coordinator, a part-time literacy and data

specialist, and increasing the school psychologist and school counselor positions to full-

time, as well as extending the school day for additional learning time.33 As these

examples offered by the Defendants demonstrate, a crucial part of providing

opportunities to improve student performance is access to sufficient resources. And as the

evidence presented by Plaintiffs shows, sufficient resources is what the focus districts

lack.

27 Trial Tr. Mar. 31, 2016 at 12:1-21, 49:26-55:17, 154:10-159:7 (Wentzell).
28 Trial Tr. Apr. 13, 2016 at 46:5-49:8 (Wentzell).
29 Pls.’ Trial Exs. 640, 979.
30 Id.
31 PFOF 231, 259-60, 290, 883, 1198, 1200 (Thompson).
32 Trial Tr. Apr. 13, 2016 at 46:5-49:8.
33 Defs.’ Trial Ex. 5515 at 2; Defs.’ Trial Ex. 2346 at 7; Trial Tr. Apr. 15, 2016 at 166:15-167:12;

169:16-23.
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B. A Substantially Equal Education is Not Being Provided to All
Students

1. There are Significant Disparities in the Funds that Towns
Spend on Education

It cannot seriously be disputed that significant disparities exist in the funds that

richer and poorer towns spend on education. See, e.g., Pls.’ RFA 747 (demonstrating that

five out of six focus districts have per pupil spending below the state average, and all

have expenditures significantly lower than wealthy communities). According to the

analysis of Defendants’ expert Dr. Wolkoff, the wealthiest 10% of districts spent $15,713

per student in 2012-13, while the poorest spent $13,416 per student (85.4% of the

wealthiest decile). Defs.’ Trial Ex. 2434, at PDF 20-21 (Chart 14 and preceding page).

Meanwhile the second-poorest decile spent $12,503 per student (79.6% of the wealthiest

decile). Id. Looked at another way, the wealthiest decile from Dr. Wolkoff’s analysis

spent $2,297 more per student than the poorest decile, and $3,210 more per student than

the second-poorest decile. Dr. Wolkoff’s findings evidence significant disparities, despite

the fact that Dr. Wolkoff used pupil-weighted averages that would have heavily weighted

the high spending of Hartford and New Haven in the poorest decile. See Trial Tr. Apr. 14,

2016 at 86:16-88:16 (Wolkoff); Defs.’ Trial Ex. 5184, at “2012-13 by district” tab

(Hartford first and New Haven second in state for student enrollment); Pls.’ Trial Ex.

961, at 110 (Hartford 19th and New Haven 31st for NCEP), 116 (Hartford 165th and

New Haven 163rd for ENGL per capita).34 Dr. Wolkoff’s results confirm Dr. Baker’s

34 These anomalous spending patterns arise because Hartford and New Haven benefit uniquely from
magnet funding. See Pls.’ Trial Ex. 236, at 99, 103-04; Pls.’ Trial Ex. 731, at 6; Pls.’ Trial Ex. 966,
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findings that educational opportunities in Connecticut are substantially unequal. Pls.’

Trial Ex. 731 at 3-14 (finding that after adjusting for needs and costs, Connecticut’s high

poverty districts have substantially fewer resources than low poverty districts, and that

many high poverty districts had the equivalent of $3,000 to $5,000 less than the average

district); PFOF 385-59 (Baker).

While any number of other measures of expenditure disparities might be

considered, all would lead to the same conclusion: disparities in educational expenditures

today are not de minimis; therefore the burden is shifted to the state to justify its system.

See Horton III, 195 Conn. at 39 (“[C]ontinued significant disparities in the funds that

local communities spend on basic public education . . . . suffice to shift to the state the

burden of justification for the statute.”).For example, the Court in Horton III described as

an “appropriate measure[]” the ratio of expenditures of the ninety-fifth percentile town

with those of the fifth percentile town when all towns are ranked by wealth. Horton III,

195 Conn. at 40 n.16. This ratio is significantly worse today than it was 32 years ago.

Whereas in 1983-84 this 95:5 ratio was 1.70, id. at 39 n.15, in 2012-13 the ratio of the

ninety-fifth percentile town by property wealth (Cornwall) to the fifth percentile town by

property wealth (West Haven) was 2.12. See Pls.’ Trial Ex. 961, at 110, 116. The result

is educational opportunities that are fewer and lower in quality in the focus and other

high-poverty districts, as demonstrated by the evidence relating to key educational

resources. See supra at § VI.

at 5-6. Hartford and New Haven also receive a higher percentage of their fully funded ECS grants
than the other DRG I districts (Hartford far higher). See PFOF 381.



95

2. Defendants Cannot Show a Legitimate State Policy Justifying
the Deviations From Equality.

Defendants’ cannot meet their burden at the second stage of the Horton III

analysis to prove that deviations from perfect equality result from the application of a

legitimate state policy. The state’s ECS formula proves that the deviations that exist are

fundamentally irrational. See supra, at VII.B. Defendants’ argument that a tradition of

“local control” in Connecticut justifies disparities in the current education finance system

is unavailing. A vastly more equalizing system of education finance could also be

consistent with any such tradition of local control of education. Cf. Horton I, 172 Conn.

at 652 (accepting trial court’s finding “that there is no reason why local control needs to

be diminished in any degree merely because some system other than the one presently in

effect is adopted”). If anything, a more equalizing system would increase local choice.

See id. at 645 (noting the local option to spend more “to a town which lacks the resources

to implement the higher quality educational program which it desires and which is

available to property-richer towns is highly illusory”); Edgewood Indep. Sch. Dist. v.

Kirby, 777 S.W.2d 391, 398 (Tex. 1989), subsequent mandamus proceeding, 804 S.W.2d

491 (Tex. 1991) (explaining that system requiring educational funds be distributed

“equitably and evenly . . . . will actually allow for more local control, not less” by

“provid[ing] property-poor districts with economic alternatives that are not now available

to them”).
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3. The Disparities in Per Pupil Educational Expenditures are
Inconsistent With Substantial Equality.

Even if the state could prove that the disparities created by its current system of

education finance are the result of the application of a legitimate state policy, it cannot

meet its burden of proving that the disparities are nonetheless not so great as to be

unconstitutional. When poor students in Greenwich vastly outperform non-poor students

in Bridgeport, RFA 901-02, it is self-evident that neither poor nor non-poor students in

Bridgeport are being treated equally. A system that results in many of Connecticut’s

poorest school districts spending substantially below the state average per pupil, see id.,

despite vastly higher than average student needs, see Pls.’ RFA 747, and extremely poor

comparative results, see Pls.’ RFA 901-02, 950-51, does not comply with equal

protection.

Throughout the trial, the state’s evidence never justified such current conditions

as acceptable; rather, the testimony of its witnesses and statements of SDE acknowledged

the disparities and the unacceptable educational failures that existed which “reforms”

were attempting to address. Those efforts, which are being curtailed even though the

problems they sought to address remain, see, e.g., PFOF 1390-97 (Cohn, Demsey,

Wentzell), are concessions by conduct that educational opportunities in high-poverty

districts are substantially unequal.

IX. Determination of a Violation of the Constitutional Right Is Separate From
Remedy

Determining whether all Connecticut students are receiving an adequate and

equitable education is analytically distinct from the question of what should be done if
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the Court determines they are not. The Constitution establishes both the affirmative duty

of the state to ensure its citizens’ educational rights as well as the duty of the judiciary to

enforce the state’s fulfillment of that duty. CCJEF, 295 Conn. at 258. The first question

for the Court to address therefore is whether the state is meeting its duty to provide all

students with an adequate and equitable education. As the trial evidence showed and this

brief has explained, the state is not doing so.

The next, separate question is what should be done to ensure that the state does

meet its duty. As Plaintiffs explained in an earlier trial brief, the Court’s constitutional

fitness to fashion an appropriate remedy is broad and includes the ability to issue orders

requiring additional spending if necessary to ensure a constitutional education system.

Doc. No. 289 (Feb. 16, 2016) at 4-14.35 The determination as to what remedies are

appropriate will depend on the specific contours of the constitutional violations found and

the particular areas where the Court determines the state is not fulfilling its obligation.36

While not necessary to confront at this point in the case, the Court is not

constrained constitutionally in its ability to fashion a remedy that includes directly or

indirectly ordering additional spending for education. Id. The Court’s constitutional

fitness to determine that additional spending is necessary is distinct from the question of

what the overall amount of spending on education should be. Determining the appropriate

amount of spending is inextricably linked to the determination of what resources are

necessary to provide all students with an adequate and equitable education pursuant to the

35 See also Memorandum of the Commission on Human Rights and Opportunities as Amicus Curiae in
Support of the Plaintiffs, Doc. No. 287 (Feb. 11, 2016).

36 As noted above, the determination of what relief is appropriate is not implicated in this phase of the
trial.
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constitutional standard. As described above, the state has made no assessment of

students’ educational needs, and current funding for education is not based on the cost of

providing students with adequate educational opportunities. See supra § VII.B.2.

Therefore, for example, if the Court finds that the state has not made an appropriate

assessment of students’ educational needs, a component of the remedial action could

include ordering a determination of the appropriate resources necessary to provide

students with a constitutionally adequate education. See CFE III, 801 N.E.2d at 348

(ordering that the State “ascertain the actual cost of providing a sound basic education in

New York City” and that reforms to the school funding system should ensure “that every

school in New York City would have the resources necessary for providing the

opportunity for a sound basic education.”).

To the extent there may be competing priorities for funding, the existence of those

priorities does not change the need for the Court to determine whether the state is

meeting its obligation to provide an adequate and equitable education and, if not, what

the appropriate remedy should be. Education occupies a unique place in the Connecticut

Constitution as the only affirmative obligation placed on the state to expend public funds

to benefit its citizens. See Moore v. Ganim, 233 Conn. 557, 595-96 (1995) (Article

Eighth, § 1 and its counterparts regarding the system of higher education and the school

fund are “the only constitutional provisions, recognized to date, that impose affirmative

obligations on the part of the state to expend public funds to afford benefits to its

citizenry. Other provisions…protect individuals from state intrusion.”); Sheff, 238 Conn.

at 26 (“The affirmative constitutional obligation of the state…which is embodied in
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article eighth, § 1, differs in kind from most constitutional obligations. Organic

documents only rarely contain provisions that explicitly require the state to act rather than

to refrain from acting.”). If the state is not complying with this unique affirmative

obligation, there must be a remedy that is suited to address the violation. The state cannot

shirk its affirmative responsibility to provide an adequate and equitable education

because of a desire to prioritize other, negative constitutional responsibilities or non-

constitutional political or policy priorities. As the New York Court of Appeals said,

Decisions about spending priorities are indeed the
Legislature's province, but we have a duty to determine
whether the State is providing students with the opportunity
for a sound basic education. While it may be that a dollar
spent on improving “dysfunctional homes” would go
further than one spent on a decent education, we have no
constitutional mandate to weigh these alternatives.

CFE III, 801 N.E.2d at 341.

X. Conclusion

For the foregoing reasons, Plaintiffs respectfully request that the Court declare

that the state’s failure to provide adequate and substantially equal educational

opportunities violates Article Eighth, § 1 and Article First, §§ 1 and 20 of the Connecticut

Constitution, and that the Court order further proceedings to determine the appropriate

remedy of these violations, as well as any other relief as the Court may deem just and

proper.
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2014 WL 1012285

UNPUBLISHED OPINION. CHECK COURT RULES BEFORE CITING.
Superior Court of Connecticut,

Judicial District of New London.

DISABLED AMERICANS FOR FIREARMS RIGHTS, LLC et al.
v.

Dannel P. MALLOY, Governor of the State of Connecticut.

No. CV136016992.
|

Feb. 6, 2014.

Opinion

DEVINE, J.

*1  On June 7, 2013, the defendant, Dannel P. Malloy, moved to dismiss the complaint filed by the plaintiffs, Disabled
Americans for Firearms Rights, LLC (DAFR) and Scott A. Ennis, on the grounds that both plaintiffs lack standing and
that the doctrine of sovereign immunity bars their claim. The motion was accompanied by a supporting memorandum

of law and exhibits. 1  On July 24, 2013, the plaintiffs filed an objection to the motion to dismiss with a supporting

memorandum of law and exhibits. 2  On November 12, 2013, the defendant filed a reply to the plaintiffs' objection and

two further exhibits. 3  The matter was heard at short calendar on December 2, 2013. On January 7, 2014, the defendant
filed a notice of supplemental authority, which contained two New York federal district court memoranda of decision.

1 The exhibits attached to the defendant's motion consisted of a copy of an article posted on the Emergency Services and Public
Protection webpage and nine pages of the Connecticut Senate Session Transcript for April 3, 2013.

2 Plaintiff's objection was accompanied by over 450 pages of exhibits, including various Department of Justice reports,
Connecticut Uniform Crime Reports statistics, various news articles and editorials, and affidavits of Ennis, Christopher M.
Fields (a private firearms instructor), Jeffrey Merli (a member of DAFR), and Jonathan Stanco (also a member of DAFR).

3 The exhibits attached to the defendant's reply consisted of a partial transcript of a federal district court case and an affidavit
of Joseph Delehanty, a Senior Firearms Instructor for the Connecticut Police Academy.

BACKGROUND

On April 15, 2013, the plaintiffs filed a one-count complaint, which alleges the following facts. Ennis is a resident of
New London, Connecticut, and is a disabled individual who suffers from Hemophilia A, a bleeding condition which
causes him severe joint damage. Because of his disability, Ennis's strength, flexibility, and range of motion of his limbs
is impaired, particularly in his upper extremities. DAFR is an organization composed of members in Connecticut and
throughout the nation. DAFR's purpose is the education of the public and elected officials concerning the unique needs
of disabled individuals when exercising their fundamental rights in the lawful use of firearms and other activities. The
defendant is the Governor of the State of Connecticut acting in his official capacity.

On April 4, 2013, the defendant signed into law No. 13–3 of the 2013 Public Acts, which made substantial changes to
existing firearms laws. Public Act 13–3 prohibits the ownership of certain firearms deemed “assault weapons.” Public
Act 13–3 defines assault weapons both by reference to a list of specific model names and manufacturers, and by listing
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certain enumerated features. Public Act 13–3 also bans “large capacity magazines” which accept more then ten rounds
of ammunition.

The plaintiffs further allege that disabled individuals, including Ennis and other members of DAFR, require weapons
with certain of the prohibited features and large capacity magazines in order to exercise their fundamental right to
bear arms. By enacting Public Act 13–3, the defendant has deprived and will in the future deprive the plaintiffs of their
fundamental rights, in violation of article first, §§ 1, 15, and 20 of the Connecticut constitution and General Statutes
§§ 27–2 and 46a–58(a). The plaintiffs seek a declaratory judgment, a temporary restraining order, and preliminary and
permanent injunctions against implementation and enforcement of Public Act 13–3.

LAW RE MOTION TO DISMISS

“[A] motion to dismiss ... properly attacks the jurisdiction of the court, essentially asserting that the plaintiff cannot as
a matter of law and fact state a cause of action that should be heard by the court.” (Internal quotation marks omitted.)
Santorso v. Bristol Hospital, 308 Conn. 338, 350, 63 A.3d 940 (2013). “Pursuant to the rules of practice, a motion to
dismiss is the appropriate motion for raising a lack of subject matter jurisdiction .” St. George v. Gordon, 264 Conn.
538, 545, 825 A.2d 90 (2003). “[L]ack of subject matter jurisdiction may be found in any one of three instances: (1)
the complaint alone; (2) the complaint supplemented by undisputed facts evidenced in the record; or (3) the complaint
supplemented by undisputed facts plus the court's resolution of disputed facts.” (Internal quotation marks omitted.)
Conboy v. State, 292 Conn. 642, 650–51, 974 A.2d 669 (2009).

*2  “When a trial court decides a jurisdictional question raised by a pretrial motion to dismiss on the basis of the
complaint alone, it must consider the allegations of the complaint in their most favorable light ... In this regard, a court
must take the facts to be those alleged in the complaint, including those facts necessarily implied from the allegations,
construing them in a manner most favorable to the pleader.” (Internal quotation marks omitted.) Id., at 651. “[T]he
plaintiff bears the burden of proving subject matter jurisdiction, whenever and however raised.” (Internal quotation
marks omitted.) Fort Trumbull Conservancy, LLC v. New London, 265 Conn. 423, 430 n. 12, 829 A.2d 801 (2003). “[I]t
is well established that, in determining whether a court has subject matter jurisdiction, every presumption favoring
jurisdiction should be indulged.” (Internal quotation marks omitted.) Keller v. Beckenstein, 305 Conn. 523, 531, 46 A.3d
102 (2012).

The defendant argues that the court is without subject matter jurisdiction to hear the claim, both because the plaintiffs
lack standing and because their claim is barred by the doctrine of sovereign immunity. This memorandum will address
each argument in turn.

I

STANDING

APPLICABLE LAW

The defendant claims that both plaintiffs lack standing because the complaint lacks any allegation of harm, because
DAFR lacks associational standing to sue on behalf of its members, and because the statutes cited in the complaint do
not create a private cause of action. In response, the plaintiffs argue that they have properly alleged future harm, that
DAFR properly possesses associational standing, and that the statutes in question need not provide for a private right
of action to provide standing.
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“[B]ecause the issue of standing implicates subject matter jurisdiction, it may be a proper basis for granting a motion to
dismiss.” Electrical Contractors, Inc. v. Dept. of Education, 303 Conn. 402, 413, 35 A.3d 188 (2012). “If ... the plaintiff's
standing does not adequately appear from all materials of record, the complaint must be dismissed.” (Internal quotation
marks omitted.) Burton v. Dominion Nuclear Connecticut, Inc., 300 Conn. 542, 550, 23 A.3d 1176 (2011). “Standing is
established by showing that the party claiming it is authorized by statute to bring an action, in other words statutorily
aggrieved, or is classically aggrieved.” (Internal quotation marks omitted.) Wesley v. Schaller Subaru, Inc., 277 Conn.
526, 538, 893 A.2d 389 (2006). “The fundamental test for determining [classical] aggrievement encompasses a well-settled
twofold determination: First, the party claiming aggrievement must successfully demonstrate a specific, personal and
legal interest in [the challenged action], as distinguished from a general interest, such as is the concern of all members
of the community as a whole. Second, the party claiming aggrievement must successfully establish that this specific
personal and legal interest has been specially and injuriously affected by the [challenged action] ... Aggrievement is
established if there is a possibility, as distinguished from a certainty, that some legally protected interest ... has been
adversely affected.” (Internal quotation marks omitted.) Id. The objectives of standing “are ordinarily held to have been
met when a complainant makes a colorable claim of direct injury he has suffered or is likely to suffer, in an individual
or representative capacity.” (Internal quotation marks omitted.) Andross v. Town of West Hartford, 285 Conn. 309, 322,
939 A.2d 1146 (2008).

ANALYSIS

A

Scott Ennis

*3  The complaint alleges that Ennis suffers from a medical condition which constitutes a physical disability and that the
provisions of Public Act 13–3 prohibit firearms with features which he requires to accommodate his disability in order to
exercise his rights under the constitution of Connecticut. “[The Connecticut] constitution protects each citizen's right to
possess a weapon of reasonably sufficient firepower to be effective for self-defense.” Benjamin v. Bailey, 234 Conn. 455,
465, 662 A.2d 1226 (1995); see Conn. Const., art. I, § 15 (“Every citizen has a right to bear arms in defense of himself
and the state”). Our Supreme Court has held, however, that “as long as our citizens have available to them some types
of weapons that are adequate reasonably to vindicate the right to bear arms in self-defense, the state may proscribe the
possession of other weapons without infringing on article first, § 15.” (Emphasis added.) Benjamin v. Bailey, supra, at
465–66. Ennis has properly alleged both an interest, his right to bear arms in self-defense, and an adverse affect on that

interest, a prohibition against possession of firearms he claims he requires in order to exercise that right. 4

4 The defendant, in his motion to dismiss, claims that Ennis currently possesses weapons sufficient to exercise his rights, and that
he is not injured by Public Act 13–3 because he will be permitted to retain the weapons he currently possesses. The standard
for a motion to dismiss requires the court to consider the facts to be those alleged in the complaint. See Conboy v. State, supra,
292 Conn. at 651. The complaint does not allege any facts regarding what Ennis currently possesses. What weapons Ennis
currently possesses, and whether those weapons are sufficient for him to exercise his rights is a question of fact properly left
to discovery and arguable in a motion for summary judgment or at trial.

Of note is the fact that Public Act 13–3, unlike the prior ban, classifies certain firearms as assault weapons based solely

on the manner in which the weapon may be gripped. 5  In order for Ennis to succeed in his claim, he would be required to
show that as a result of these new restrictions, there remains no weapon available to him which is adequately reasonable,
in light of his physical disability, to vindicate his right to bear arms in self-defense pursuant to Benjamin. The question
of standing, however, “does not hinge on whether the plaintiff will ultimately be entitled to obtain relief on the merits
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of an action, but on whether he is entitled to seek the relief.” (Internal quotation marks omitted.) Cottman Transmission
Systems, Inc. v. Hocap Corp., 71 Conn.App. 632, 638, 803 A.2d 402 (2002).

5 General Statutes § 53–202a, following the changes implemented by Public Act 13–3, now defines assault weapons, in part, as
“[a] semiautomatic, centerfire rifle that has an ability to accept a detachable magazine and has at least one of the following: ...
(II) Any grip of the weapon, including a pistol grip, a thumbhole stock, or any other stock, the use of which would allow an
individual to grip the weapon, resulting in any finger on the trigger hand in addition to the trigger finger being directly below
any portion of the weapon when firing ...” The statute applies the same grip restrictions to shotguns, and restricts pistols
which possess “a second hand grip.” Id.

The plaintiffs in Benjamin sought similar relief for similar claims, albeit under a different version of the law. While the
plaintiffs there were ultimately unsuccessful in their claims, it is informative to the present matter that the trial court
denied them relief only after a trial on the merits, and that our Supreme Court affirmed the trial court's ruling on those
merits. See Benjamin v. Bailey, supra, 234 Conn. at 457–58. The clear implication is that both courts found that they
had jurisdiction to hear the matter. The same holds true here. See also Shew v. Malloy, United States District Court,
Docket No. 3:13CV739 (AVC) (D.Conn. January 30, 2014) (jurisdiction implied where federal court granted summary
judgment in favor of defendants in Second Amendment challenge to Public Act 13–3).

The defendant's second claim regarding Ennis' standing, that the statutes cited in the complaint do not provided a
private right of action, is similarly unpersuasive. The allegations of the deprivation of Ennis' constitutional rights in the
complaint is sufficient to provide a cause of action, just as it was in Benjamin. To the extent that the defendant claims
that the plaintiffs can file a complaint with the Commission on Human Rights and Opportunities to seek relief, “[i]t
is well settled under the common law that adjudication of the constitutionality of legislative enactments is beyond the
jurisdiction of administrative agencies.” Rayhall v. Akim Co, Inc., 263 Conn. 328, 337, 819 A.2d 803 (2003). “If ... the
only way to determine whether a plaintiff can obtain the relief that she seeks is through a resolution of the constitutional
challenge, she need not exhaust her administrative remedies and the court does have jurisdiction to hear the claim.”
Coyle v. Commissioner of Revenue Services, 142 Conn.App. 198, 209, 69 A.3d 310 (2013). In the present matter, because
the plaintiff seeks a resolution of his constitutional challenge, the court has jurisdiction without requiring the plaintiff
to exhaust his administrative remedies.

B

DAFR

*4  DAFR asserts that it has associational standing 6  on behalf of its members in the present action. “[A]n association
has standing to bring suit on behalf of its members when: (a) its members would otherwise have standing to sue in
their own right; (b) the interests it seeks to protect are germane to the organization's purpose; and (c) neither the claim
asserted nor the relief requested requires the participation of individual members in the lawsuit.” (Internal quotation
marks omitted.) Connecticut Ass'n of Health Care Facilities, Inc. v. Worrell, 199 Conn. 609, 616, 508 A.2d 743 (1986).
“Representational standing depends in substantial measure on the nature of the relief sought. If in a proper case the
association seeks a declaration, injunction, or some other form of prospective relief, it can reasonably be supposed that
the remedy, if granted, will inure to the benefit of those members of the association actually injured.” (Internal quotation
marks omitted.) Id.

6 Associational standing is also commonly referred to as representational standing. See Connecticut Coalition for Justice in
Educ. Funding, Inc. v. Rell, Superior Court, judicial district of Hartford, Complex Litigation Docket, Docket No. X07–CV–
05–4050526–S (December 4, 2013, Dubay, J.) (“[o]ur Supreme Court has recognized associational standing, also known as
representational standing”).
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DAFR fails to satisfy the three prong test for associational standing. “In regard to the first element, the requirement that
an association's members would otherwise have standing to sue in their own right, courts have held that not all members
of the association must be similarly injured.” Connecticut Coalition for Justice in Educ. Funding, Inc. v. Rell, Superior
Court, judicial district of Hartford, Complex Litigation Docket, Docket No. X07–CV–05–4050526–S (December 4, 2013,
Dubay, J.). The Connecticut Supreme Court has “implicitly rejected the notion that aggrievement must be universal
among the membership of an association before it may have representative standing.” Timber Trails Corp. v. Planning &
Zoning Commission, 222 Conn. 380, 395, 610 A.2d 620 (1992). Therefore, “[a]s long as at least one member has standing,
an organization has standing.” Connecticut Coalition for Justice in Educ. Funding, Inc. v. Rell, supra, citing United Food
& Commercial Workers Union Local 751 v. Brown Group, Inc., 517 U.S. 544, 555, 116 S.Ct. 1529, 134 L.Ed.2d 758 (1996)
(“[T]he test's first requirement, that at least one of the organization's members would have standing to sue on his own,
is grounded on Article III as an element of the constitutional requirement of a case or controversy” [internal quotation
marks omitted] ). Accordingly, because it has been determined that Ennis has standing, and because he is a member of
DAFR, the first prong is satisfied.

DAFR does not meet the second or third factors of the test for associational standing, however. The Appellate Court has
adopted the characterization of “the germaneness prong as one mandating mere pertinence between litigation subject
and organizational purpose.” Paucatuck Eastern Pequot Indians v. Indian Affairs Council, 18 Conn.App. 4, 11, 555 A.2d
1003 (1989). Paragraph two of the complaint describes DAFR as “an organization composed of thousands of members
throughout Connecticut and the nation, which has as its mission the education of the public and elected officials concerning
the unique needs of disabled individuals when exercising their fundamental rights in the lawful use of firearms, among
other lawful activities.” (Emphasis added.) There is no indication that Public Act 13–3 interferes in any pertinent way
with DAFR's stated purpose of educating the public and elected officials. A restriction on certain types of firearms does
not restrict DAFR from imparting information regarding disabled individuals or their rights regarding the use of non-

prohibited firearms. 7

7 In their memorandum of law, the plaintiffs lay out a more detailed organizational purpose. According to the memorandum,
“[t]he stated organizational purposes of DAFR include providing opportunities for disabled Americans to engage in
recreational and competitive shooting events and promoting the unique needs of disabled individuals when exercising their
fundamental rights in the lawful use of firearms.” (Internal quotation marks omitted.) The standard of review for a motion
to dismiss, however, addresses only the facts alleged in or implied by the complaint as written. See Conboy v. State, supra,
292 Conn. at 651. Even were the court to take into account the expanded organizational purpose from the memorandum, the
plaintiffs still fail to establish a pertinent connection between providing events and promoting disabled individuals' needs and
Public Act 13–3, which permits individuals to continue to exercise their rights with a wide variety of available firearms not
affected by the ban. See Benjamin v. Bailey, supra, 234 Conn. at 471.

*5  Finally, the claim brought by the plaintiffs in the present matter would clearly require the participation of individual
members of DAFR. In their complaint, the plaintiffs allege that disabled persons, including members of DAFR, require
certain features prohibited by Public Act 13–3 in order to exercise their rights. A determination of this allegation would
require evidence of the specific physical disabilities of each individual. Cf. Paucatuck Eastern Pequot Indians v. Indian
Affairs Council, supra, 18 Conn.App. at 10–11 (“[t]his prayer for relief does not require the court to consider the individual
circumstances of any aggrieved tribal member”); Connecticut Hospital Ass'n, Inc. v. Commission on Hospitals & Health
Care, Superior Court, judicial district of New Haven, Docket No. CV–91–0316008–S (December 9, 1992, Hodgson, J.) (8
Conn. L. Rptr. 53) (“[s]ince the complaint seeks only declaratory relief and not money damages to recoup past discounts,
nor a determination of the circumstances of any particular member ... there is no necessity for participation of individual
members” [citation omitted, emphasis added] ).

DAFR fails to satisfy the second and third prongs of the Worrell test. Accordingly, it lacks associational standing. The
motion to dismiss is properly granted as to DAFR on that ground.
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II

SOVEREIGN IMMUNITY

APPLICABLE LAW

The defendant further asserts that the plaintiffs' claims are barred by the doctrine of sovereign immunity. The plaintiffs
respond that sovereign immunity does not bar claims of violations of constitutional rights. Because the complaint
alleges a constitutional violation, the plaintiffs argue that sovereign immunity is inapplicable in the present matter. The
defendant argues in response that the plaintiffs have not alleged a substantial constitutional violation.

“[T]he doctrine of sovereign immunity implicates subject matter jurisdiction and is therefore a basis for granting a motion
to dismiss.” (Internal quotation marks omitted.) Housatonic Railroad Co. v. Commissioner of Revenue Services, 301
Conn. 268, 274, 21 A.3d 759 (2011). Our Supreme Court “has recognized [an exception] to sovereign immunity involving
declaratory judgments, when ... a declaratory judgment is requested based on a substantial claim that the state or one of
its officers violated a plaintiff's constitutional rights ...” (Citation omitted.) St. George v. Gordon, 264 Conn. 538, 550 n.
12, 825 A.2d 90, (2003), overruled on other grounds, Flanagan v. Blumenthal, 100 Conn.App. 255, 917 A.2d 1047 (2007).
“Sovereign immunity rests on the principle and on the hazard that the subjection of the state and federal governments to
private litigation might constitute a serious interference with the performance of their functions and with their control
over their respective instrumentalities, funds and property ... Because a court may tailor declaratory and injunctive relief
so as to minimize any such interference ... actions that seek injunctive or declaratory relief against a state officer acting
in excess of statutory authority or pursuant to an unconstitutional statute do not conflict with the policies underlying
the doctrine of sovereign immunity.” (Citations omitted, internal quotation marks omitted.) Miller v. Egan, 265 Conn.
301, 314, 828 A.2d 549 (2003).

ANALYSIS

*6  The plaintiffs' complaint in the present action alleges violations of their constitutional right to bear arms in self
defense pursuant to article first, § 15 of the Connecticut Constitution, and the equal protection of their rights under article
first, §§ 1 and 20. The plaintiffs seek a declaratory judgment that Public Act 13–3 violates the plaintiffs' constitutional
rights. These two points weigh in favor of their cause of action satisfying the exception to sovereign immunity for alleged
constitutional violations.

The defendant claims that the plaintiffs do not satisfy the elements set forth in Benjamin to determine “whether a
particular arms control statute infringes on the constitutional right to bear arms.” Benjamin v. Bailey, supra, 234 Corm.
at 469. This argument, however, overlooks the fact that in reaching an analysis of the factors, the court considered the
issue as a constitutional question. Id., at 461 (“[w]e first consider the propriety of the statutory ban on assault weapons
under article first, § 15, of the state constitution”). As discussed previously in section I of this memorandum, the fact
that both the trial court and the Supreme Court reached the merits of the plaintiffs' case in Benjamin implies that both
courts previously found jurisdiction over the matter.

Whether or not the plaintiff can succeed on his claims under the standard set forth in Benjamin is a question for another
day. The fact that the plaintiff faces a difficult burden of proof in his case does not strip this court of its jurisdiction to

permit him to attempt to carry that burden. 8
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8 The plaintiffs further allege in their complaint that the large capacity magazine ban is vague and ambiguous. Because this
court has jurisdiction over the subject matter of the only count in the complaint, a motion to dismiss is not procedurally proper
as to a portion of the count. The defendant may properly challenge the allegations regarding the large capacity magazine
ban through other procedural means such as a motion to strike or a motion for summary judgment. See Practice Book §§
10–39, 17–44.

ORDER

For the foregoing reasons, the motion to dismiss (# 101.00) is granted as to the plaintiff Disabled Americans for Firearms
Rights, LLC and denied as to the plaintiff Scott Ennis.

All Citations

Not Reported in A.3d, 2014 WL 1012285, 57 Conn. L. Rptr. 636

End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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CASE SUMMARY:

PROCEDURAL POSTURE: Plaintiff medical
association brought a class action lawsuit against
defendant insurers to challenge the insurers' "elite"
designation of certain physicians whom their insureds
were given incentives to use, claiming that the practice
damaged "non-elite" physicians' reputations and was a
deceptive practice. Defendants moved to dismiss the
complaint on the ground that the association lacked
standing both in its own right and for its members.

OVERVIEW: The association conceded that it lacked
standing to pursue the action on its own behalf and that it
lacked representational standing to pursue any claims for
money damages. Thus, the issue was narrowed to
whether the association had representational standing to

seek declaratory and injunctive relief. The court
concluded that it did not. The association failed to satisfy
the second prong of the Hunt associational standing test,
i.e., that the interests which it sought to protect were
germane to the organization's purpose. The second prong
of the Hunt test could not be met when the association's
lawsuit created an obvious or direct conflict with or
among its members that was serious or profound,
particularly when no evidence was presented indicating
that the conflicts were addressed by the association itself
through an authorization of the litigation in accordance
with the association's rules or bylaws. The complaint's
allegations indicate that the association was not fully
representing the interests of its membership as a whole
because it excluded from its definition of the plaintiff
class a portion of that membership, i.e., those members
who were designated "elite."

OUTCOME: The court granted the insurers' motion to
dismiss.

LexisNexis(R) Headnotes
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Civil Procedure > Declaratory Judgment Actions >
General Overview
[HN1] The purpose of a declaratory judgment action is to
secure an adjudication of rights where there is a
substantial uncertainty of legal relations between the
parties.

Civil Procedure > Jurisdiction > Subject Matter
Jurisdiction > Jurisdiction Over Actions > General
Overview
Civil Procedure > Pleading & Practice > Defenses,
Demurrers & Objections > Motions to Dismiss
[HN2] A motion to dismiss properly attacks the
jurisdiction of the court, essentially asserting that the
plaintiff cannot as a matter of law and fact state a cause
of action that should be heard by the court.

Civil Procedure > Justiciability > Standing > General
Overview
Civil Procedure > Jurisdiction > Subject Matter
Jurisdiction > Jurisdiction Over Actions > General
Overview
Civil Procedure > Pleading & Practice > Defenses,
Demurrers & Objections > Motions to Dismiss
[HN3] A motion to dismiss tests, inter alia, whether, on
the face of the record, the court is without jurisdiction.
The issue of standing implicates subject matter
jurisdiction and is therefore a basis for granting a motion
to dismiss.

Civil Procedure > Justiciability > Standing > General
Overview
Civil Procedure > Jurisdiction > Subject Matter
Jurisdiction > Jurisdiction Over Actions > General
Overview
[HN4] If a party is found to lack standing, the court is
without subject matter jurisdiction to determine the cause.

Civil Procedure > Justiciability > Standing > General
Overview
Constitutional Law > The Judiciary > Case or
Controversy > Standing > Particular Parties
[HN5] An association has representational standing to
bring suit on behalf of its members when (a) its members
would otherwise have standing to sue in their own right;
(b) the interests it seeks to protect are germane to the
organization's purpose; and (c) neither the claim asserted

nor the relief requested requires the participation of
individual members in the lawsuit. The purpose of the
associational standing doctrine is to facilitate, in a fair
and efficient manner, the collective adjudication of the
common rights of an association's members, a goal which
can be served by allowing a collective suit even in
situations where a class action would be inappropriate.

Civil Procedure > Justiciability > Standing > General
Overview
Constitutional Law > The Judiciary > Case or
Controversy > Standing > Particular Parties
[HN6] The germaneness prong of the Hunt associational
standing test has been characterized as mandating mere
pertinence between litigation subject and organizational
purpose. The germaneness requirement ensures a
modicum of concrete adverseness by reconciling
membership concerns and litigation topics by preventing
associations from being merely law firms with standing.
It of course also serves the desirable goal of preventing
association leaders from abusing their offices.

Civil Procedure > Justiciability > Standing > General
Overview
Constitutional Law > The Judiciary > Case or
Controversy > Standing > Particular Parties
[HN7] The second prong of the Hunt associational
standing test cannot be met when an association's lawsuit
creates an obvious or direct conflict with or among its
members that is serious or profound, particularly when no
evidence is presented indicating that the conflicts have
been addressed by the association itself through an
authorization of the litigation in accordance with the
association's rules or bylaws.

Civil Procedure > Justiciability > Standing > General
Overview
Constitutional Law > The Judiciary > Case or
Controversy > Standing > Particular Parties
[HN8] By definition, an association's lawsuit that is
plainly and directly adverse to the pecuniary interests of
its general membership involves a profound conflict
which can rarely, if ever, be consistent with or germane
to the association's legitimate interests and purposes. As
previously stated, the germaneness requirement seeks to
provide a concrete connection between the subject of the
litigation and membership interests, and to minify
situations where association leaders pursue litigation

Page 2
2008 Conn. Super. LEXIS 2078, *



agendas that are either inimical to membership interests
or without formal association authorization. Thus, a court
considering associational standing should closely
scrutinize a lawsuit involving an association suing its
members or pitting the interests of some members against
those of others.

Civil Procedure > Justiciability > Standing > General
Overview
Constitutional Law > The Judiciary > Case or
Controversy > Standing > Particular Parties
[HN9] Associational standing should not be predicated
on unanimity among a group's members or the
nonexistence of internal conflicts. Such a rule would
operate too severely to undercut the notion of
associational standing altogether.

JUDGES: [*1] Barry K. Stevens, J.

OPINION BY: Barry K. Stevens

OPINION

MEMORANDUM OF DECISION ON THE
DEFENDANTS' MOTION TO DISMISS THE
COMPLAINT FILED BY FAIRFIELD COUNTY
MEDICAL ASSOCIATION (# 101)

STATEMENT OF THE CASE

This matter is before the court on the defendants'
motion to dismiss the complaint as asserted by the
plaintiff Fairfield County Medical Association (FCMA)
on the ground that the FCMA lacks standing to bring this
action both in its own right and in representation of its
members. 1 A hearing on the motion was held on May 5,
2008. Prior to the hearing, the FCMA filed a sur-reply
memorandum in opposition to the motion (# 126),
clarifying its position by explaining that it is suing only
in a representational capacity, and is seeking only
declaratory and injunctive relief as asserted in the seventh
and eighth counts of the complaint. "[T]he FCMA
concedes that it lacks direct standing to pursue this action
on its own behalf, and further concedes that it lacks
representational standing to pursue any claims for money
damages ([c]ounts I through VI) on behalf of its
members." FCMA's Sur-Reply Memorandum in
Opposition to Motion to Dismiss, p. 1. Thus, the issue
before the court has been narrowed to whether the [*2]
FCMA has representational standing to seek declaratory

and injunctive relief as asserted in the seventh and eighth
counts of the complaint. The court concludes that the
FCMA does not have such standing and the motion to
dismiss is granted. 2

1 The named plaintiffs in this action are:
Fairfield County Medical Association,
Connecticut Family Orthopedics, P.C., F. Scott
Gray, M.D., Ronald Ripps, M.D., David H.
Elfenbein, M.D., Lawrence C. Schweitzer, M.D.,
James W. Depuy, M.D., and Michael Fein,
D.P.M. The defendants are: Cigna Corp., Cigna
Healthcare of Connecticut, Inc., United Health
Group, Inc., United Healthcare Insurance
Company, Oxford Health Plans (CT), and Oxford
Health Insurance, Inc.
2 The court granted the defendants' motion to
dismiss the FCMA from this action in an order
issued on June 13, 2008. This memorandum
articulates that order.

The FCMA claims that it is a voluntary professional
membership association representing almost 2,000
physicians in Fairfield County, including specialists in
nearly every area of medical practice. Complaint, P9, p.
5. According to the complaint, the FCMA is a nonprofit
public interest organization dedicated to advocating
health-related rights, [*3] responsibilities and issues. A
central purpose of the FCMA is to advocate fair and
equitable treatment for its member physicians and their
patients in response to challenges from the health
insurance industry, government regulators and changing
economic conditions. Id.

In the purported class action complaint, the FCMA
joins individual doctors and an orthopedic group in
seeking to redress the alleged harm to physicians and
patients in the State of Connecticut resulting from the
defendants' unilateral implementation of the "elite"
physician designation programs. In this program, the
defendants identify certain physicians participating in
their insurance networks as "elite" physicians and give
financial incentives to insured patients in order to
encourage them to use these designated physicians. The
essence of the plaintiffs' claim is that the defendants
purport to make these designations on "performance and
cost-efficiency" measurements, but in fact they have
made the designations "based entirely upon a physician's
ability to deliver low-cost treatment." The FCMA's
Memorandum of Law in Opposition to Defendants'
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Motion to Dismiss, p. 1. As a consequence, the elite
designation programs [*4] falsely and deceptively
suggest that the designated physicians provide better
quality medical care than physicians that are not so
designated. 3

3 The "harm" suffered by the plaintiffs is
described as follows: "In deploying their [elite
designation] programs, [the d]efendants have
conveyed the impression to patients, the public,
and the medical community that specialists who
were not designated somehow provide lower
quality care than those included in their respective
physician designation programs." Complaint, P41,
p. 12. "The program's implementation was
accompanied by a public relations blitz
orchestrated . . . to convince doctors, patients, and
employers that the designated physicians provide
superior care to those not chosen for inclusion . .
." Complaint, P53, pp. 15-16. "By . . . withholding
[their] 'elite' designation from the [p]laintiff
[p]hysicians and class members, [the defendants
are] flatly stating that these [have-not] doctors do
not provide the same quality of care as the
designated providers." Complaint, P76, p. 23.
"The intent and effect . . . is to harm the
reputations of excluded specialists . . . to disrupt
their professional relationships with their patients,
[*5] and to divert patient revenues away from
their practices to the [designated specialists].
"Thus, the [elite designation programs employed
by the defendants are] a direct assault on the
non-designated physicians' ability to practice
medicine and to earn a living." Complaint, P77, p.
23.

The plaintiffs' class definition excludes those
members of the FCMA who have been designated as elite
physicians pursuant to the disputed designation programs.
Complaint, P84, p. 25. The purported plaintiff class
therefore includes only that segment of the FCMA that
has not been designated "elite," and that part of the
membership seeks to compel the defendant insurers to
abandon their elite designation programs across the
board. The FCMA does not allege that its membership is
equally affected by the defendants' elite designation
programs, and it does not seek the elite designation for
any of its members.

As previously stated, the seventh count of the

complaint seeks declaratory relief. [HN1] The purpose of
a declaratory judgment action is to "secure an
adjudication of rights where there is a substantial
uncertainty of legal relations between the parties."
Connecticut Association of Health Care Facilities, Inc. v.
Worrell, 199 Conn. 609, 613, 508 A.2d 743 (1986). [*6]
The plaintiffs seek a declaratory ruling that the elite
designation programs are based on considerations of cost,
not quality of care; that the defendants' statements about
the programs are materially false and misleading; that in
implementing the programs, the defendants did not rely
on any evidence that the designated physicians provide
superior care to those not designated; that the defendants
have libeled the plaintiff physicians and those similarly
situated (i.e., non-designated physicians); that the
defendants have misrepresented the FCMA's position
with regard to the designation programs; that they have
tortiously interfered with the business expectancies of the
plaintiff physicians and other similarly-situated members
of the class; and that the defendants have violated
CUTPA, breached the provider agreements, and
conspired unlawfully to achieve these ends. Complaint,
§131, p. 36.

In the eighth count, the FCMA seeks injunctive
relief. In this count, the FCMA seeks an injunction
eliminating the defendants' elite designation programs
because they are causing irreparable harm to the plaintiffs
and other members of the class by defaming their
reputations, eroding the patient base [*7] on which their
medical practices depend, and depriving them of patient
fee revenues and insurance reimbursements. Complaint,
§135, p. 37. The complaint does not allege that the
FCMA has no adequate remedy at law, but the FCMA
conceded at oral argument and in its papers that it has no
standing to pursue any monetary relief.

DISCUSSION

[HN2] "A motion to dismiss . . . properly attacks the
jurisdiction of the court, essentially asserting that the
plaintiff cannot as a matter of law and fact state a cause
of action that should be heard by the court . . . [HN3] A
motion to dismiss tests, inter alia, whether, on the face of
the record, the court is without jurisdiction . . ." (Citations
omitted; internal quotation marks omitted.) Filippi v.
Sullivan, 273 Conn. 1, 8, 866 A.2d 599 (2005). "The issue
of standing implicates subject matter jurisdiction and is
therefore a basis for granting a motion to dismiss." St.
George v. Gordon, 264 Conn. 538, 544, 825 A.2d 90
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(2003). [HN4] "If a party is found to lack standing, the
court is without subject matter jurisdiction to determine
the cause." (Internal quotation marks omitted.) Fort
Trumbull Conservancy, LLC v. Alves, 262 Conn. 480,
485, 815 A.2d 1188 (2003).

Neither [*8] party has offered evidence on the
motion to dismiss, and therefore, the court must address
the motion by relying on the pleadings. "When a . . .
court decides a jurisdictional question raised by a pretrial
motion to dismiss, it must consider the allegations of the
complaint in their most favorable light . . . In this regard,
a court must take the facts to be those alleged in the
complaint, including those facts necessarily implied from
the allegations, construing them in a manner most
favorable to the pleader." (Citation omitted; internal
quotation marks omitted.) Cox v. Aiken, 278 Conn. 204,
211, 897 A.2d 71 (2006). "[T]he plaintiff bears the
burden of proving subject matter jurisdiction, whenever
and however raised." (Internal quotation marks omitted.)
Fort Trumbull Conservancy, LLC v. Alves, supra, 265
Conn. 423, 430 n.12, 829 A.2d 801 (2003).

As previously stated, the FCMA seeks a declaration
that the members of its organization omitted from the
elite designation programs have been harmed by the
programs and that they are entitled to injunctive relief to
address this harm. Both parties agree that the defendants'
argument that the FCMA does not have representational
standing to assert [*9] these claims is controlled by the
three-prong test set forth in Hunt v. Washington State
Apple Advertising Commission, 432 U.S. 333, 97 S. Ct.
2434, 53 L. Ed. 2d 383 (1977), adopted by the
Connecticut Supreme Court in Connecticut Association
of Health Care Facilities, Inc. v. Worrell, supra, 199
Conn. 609. Under Hunt, [HN5] an association has
representational standing to bring suit on behalf of its
members when "(a) its members would otherwise have
standing to sue in their own right; (b) the interests it seeks
to protect are germane to the organization's purpose; and
(c) neither the claim asserted nor the relief requested
requires the participation of individual members in the
lawsuit." Hunt v. Washington State Apple Advertising
Commission, supra, 432 U.S. 343. "The purpose of the
associational standing doctrine is "to facilitate, in a fair
and efficient manner, the collective adjudication of the
common rights of an association's members, a goal which
can be served by allowing a collective suit even in
situations where a class action would be inappropriate."
(Citation omitted; internal quotation mark omitted.)

National Ass'n. Of College Bookstores (NACS) v.
Cambridge University Press, 990 F.Sup. 245, 248
(S.D.N.Y. 1997).

Without [*10] addressing whether the FCMA meets
the first or third prong of the Hunt associational standing
test, the court concludes that the FCMA fails to satisfy
the second prong. The second prong of the Hunt test
requires that the interests which the FCMA seeks to
protect through this lawsuit be "germane to the
organization's purpose." Hunt v. Washington State Apple
Advertising Commission, supra, 432 U.S. 343. [HN6]
The germaneness prong of the Hunt test has been
characterized as "mandating mere pertinence between
litigation subject and organizational purpose." Paucatuck
Eastern Pequot Indians v. Indian Affairs Council, 18
Conn.App. 4, 12, 555 A.2d 1003 (1989). The
germaneness requirement "[e]nsures a modicum of
concrete adverseness by reconciling membership
concerns and litigation topics by preventing associations
from being merely law firms with standing . . . It of
course also serves the desirable goal of preventing
association leaders from abusing their offices." Humane
Society of the U.S. v. Hodel, 840 F.2d 45, 59, 268 U.S.
App. D.C. 16 (D.C. Cir. 1988).

The defendants contend that the FCMA's complaint
expressly seeks relief that is adverse to FCMA members
who have received the elite designation in issue, and
because [*11] this conflict is so obvious and severe, the
FCMA cannot establish that the lawsuit is actually
germane to the organization's purposes. The FCMA, on
the other hand, maintains that this prong of the Hunt test,
requiring that the litigation be germane to its purposes, is
met because the test is undemanding and does not require
the absence of internal membership conflicts. The court
agrees with the defendants.

The cases disagree on whether an association's
standing is undermined when the association's lawsuit
creates conflicts of interest among its members, and some
cases address this issue under the second prong of the
Hunt test, some under the third prong, and some under
both. Because these differing opinions have been fully
reviewed elsewhere, the court will not engage in an
extensive discussion of this case law here. See, e.g.,
Retired Chicago Police Ass'n. v. City of Chicago, 7 F.3d
584 (7th Cir. 1993). In evaluating these conflicting
positions, the court adopts what appears to be the
majority position, that [HN7] the second prong of the
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Hunt test cannot be met when an association's lawsuit
creates an obvious or direct conflict with or among its
members that is serious or profound, particularly [*12]
when no evidence is presented indicating that the
conflicts have been addressed by the association itself
through an authorization of the litigation in accordance
with the association's rules or bylaws. See Retired
Chicago Police Ass'n. v. City of Chicago, 76 F.3d 856,
863 (7th Cir. 1996) ("an association fails to meet the
second prong where there is a serious conflict of interest
between the organization and its members"); Polaroid
Corp. v. Disney, 862 F.2d 987, 999 (3d Cir. 1988)
("associational standing has never been granted in the
presence of serious conflicts of interest either among the
members of an association or between an association and
its members"); S.W. Suburban Board of Realtors, Inc. v.
Beverly Area Planning Ass'n., 830 F.2d 1374, 1381 (7th
Cir. 1987) ("because the interests which the [plaintiff
association] seeks to protect by maintaining this action do
not reflect and are actually at odds with the interests of
some of its members, they certainly cannot be said to be
'germane' to [the association's] overriding purposes, and
[the association] cannot invoke representational standing
as a basis for suing the defendants"); NACS v. Cambridge
University Press, supra, 990 F.Sup. 251 [*13] (in
determining associational standing, the severity of an
association's internal conflict is "measured by two
factors: first, whether the decision to bring suit was made
in accordance with the association's normal procedures,
and second, the extent to which the suit brings members'
interests into actual or potential conflict"); contra,
Associated General Contractors of California v.
Coalition for Economic Equity, 950 F.2d 1401 (9th Cir.
1991), cert. denied, 503 U.S. 985, 112 S. Ct. 1670, 118 L.
Ed. 2d 39 (1992) (conflict among an association's
members is not relevant to associational standing,
addressing the question under the third prong of the Hunt
test).

[HN8] By definition, an association's lawsuit that is
plainly and directly adverse to the pecuniary interests of
its general membership involves a profound conflict
which can rarely, if ever, be consistent with or germane
to the association's legitimate interests and purposes. As
previously stated, the germaneness requirement seeks to
provide a concrete connection between the subject of the
litigation and membership interests, and to minify
situations where association leaders pursue litigation
agendas that are either inimical to membership interests
or without formal [*14] association authorization. Thus,

a court considering associational standing should closely
scrutinize a lawsuit involving an association suing its
members, or as in this case, pitting the interests of some
members against those of others. Cf. Maryland Highways
Contractors Ass'n. v. Maryland, 933 F.2d 1246 (4th Cir.
1991) (contractors' association did not have standing to
challenge a procurement statute intended to benefit
minority contractors when beneficiaries included
association members); S.W. Suburban Board of Realtors,
Inc. v. Beverly Area Planning Ass'n., supra, 830 F.2d
1374 (associational standing denied where some of the
defendants were members of the association).

The present case does not appear to present a lawsuit
that is adverse to a majority of the association's
membership. 4 There is no dispute, however, that the
complaint's allegations indicate that the FCMA is not
fully representing the interests of its membership as a
whole because it has excluded from its definition of the
plaintiff class a portion of that membership, i.e., the
FCMA members who have been designated "elite." From
the existing record, a determination cannot be made
whether the FCMA physicians excluded [*15] from the
designation represent a small or large percentage of the
membership; nor is it possible to determine exactly which
members have brought this lawsuit to eradicate the
designation program in its entirety. Nevertheless, the
FCMA concedes that the complaint expressly excludes
those members of the FCMA who are deriving an
acknowledged benefit from the disputed designation
programs. Consequently, there is no dispute that the
association has taken a position that on its face is
unequivocally contrary and detrimental to the financial
interests of a clearly identifiable part of its membership.
The remedy sought by the representative association
would actually deprive some of its own members of an
acknowledged benefit, thereby causing them injury.
Under these circumstances, it is difficult to ascertain how
the FCMA is fully or fairly representing interests
germane or consistent with its organizational purpose,
and the complaint itself does not expressly direct any
facts to this issue. 5

4 The pleadings indicate that the FCMA's
membership can be categorized into three groups:
members of the association who are not part of
any of the defendants' provider networks; and
members who are part [*16] of the defendants'
provider networks and who have either received
or not received "elite" designation. Neither the
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pleadings nor the parties' submissions indicate
how many of the FCMA's members fall into these
categories. The complaint also does not indicate
whether any of the individual plaintiffs are FCMA
members.
5 In this regard, it is also important to emphasize
that the FCMA does not seek an elite designation
program that is accurately or fairly based on
performance or cost-efficiency standards as
allegedly advocated or advanced by the
defendants. The FCMA seeks an order entirely
"eliminating [the defendant's] 'elite' designation
programs." Complaint, P137. Thus, the FCMA is
not seeking relief which even to this more limited
extent would benefit those physicians who would
qualify for such a designation under standards that
FCMA ostensibly would not oppose.

The court agrees with the FCMA that [HN9]
associational standing should not be predicated on
unanimity among a group's members or the nonexistence
of internal conflicts. Such a rule would operate too
severely to undercut the notion of associational standing
altogether. The court also appreciates that the
gernmaneness requirement has [*17] been generally
described as undemanding. Humane Society of the U.S. v.
Hodel, supra, 840 F.2d 58-59; Associated General
Contractors of Connecticut, Inc v. City of New Haven,
130 F.R.D.4, 9 (D.Conn. 1990). The present case,
however, does not present a typical situation where an
association's members merely disagree about a particular
litigation goal. This case presents a situation where the
litigation goal itself is plainly and directly at odds with
the pecuniary interests of part of the membership under
circumstances where the FCMA has not offered any
evidence indicating that the suit was authorized or
approved in accordance with its procedures. The FCMA
has the burden of proving standing as a jurisdictional
requisite to maintaining its action and it has failed to

meet this burden. 6

6 In further support of its position, the FCMA
cites Associated General Contractors of
Connecticut, Inc. v. City of New Haven, supra,
130 F.R.D.4, where the district court held that a
contractors association had standing to challenge
the constitutionality of a minority business set
aside program when the challenge would operate
against minority businesses of the association.
The decision in Associated General [*18]
Contractors of Connecticut, Inc. v. City of New
Haven appears to be directly at odds with the
Fourth Circuit's holding in Maryland Highways
Contractors Ass'n. v. Maryland, supra, 933 F.2d
1246. Without addressing the merits of the
District Court's reasoning in Associated General
Contractors, or its apparent conflict with
Maryland Highways Contractors Ass'n., a
sufficient response to the FCMA's argument is
that Associated General Contractors is
distinguishable because in that case, as compared
to the present one, the District Court emphasized
that the membership conflict had been addressed
by the by-laws governing the association's
decision-making process as evidenced by the
unanimous vote of its board of directors to initiate
the litigation. Associated General Contractors of
Connecticut, Inc. v. City of New Haven, supra,
130 F.R.D. 9-10.

CONCLUSION

Therefore, the court finds that the FCMA lacks
standing and the motion to dismiss is granted.

So ordered this 19th day of August 2008.

STEVENS, J.
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I. INTRODUCTION

*1  “It is the paramount duty of the state to make ample provision for the education of all children residing within
its borders, without distinction or preference on account of race, color, caste, or sex.” Washington State Constitution,
Article IX, Section 1. The Washington State Constitution provides that this provision is not merely a statement of moral
principle but, rather, sets forth a mandatory and judicially enforceable affirmative duty.  Seattle Sch. Dist. No. 1 of
King County v. State, 90 Wn.2d 476, 500 (1978);  School Districts' Alliance for Adequate Funding of Special Educ. v.
State, 149 Wn.App. 241, 245-246, 202 P.3d 990, 993 (2009). Strikingly, the treatment of education in the Washington
Constitution is singular among states. See   Seattle Sch. Dist. No 1 v. State, 90 Wn.2d 476, 497-98 (1978) (surveying
state constitutions). Our Constitution sets education as the State's highest priority, declaring it to be the “paramount
duty” of state government. Const. Art. IX, § 1. Washington has the strongest constitutional mandate in the nation to
provide for education.

When the founders of our State ensconced those words into our State Constitution, it cannot be said with any certainty
what inspired them to place such primary importance on education. They may not have been aware of the words of Jose
Marti as quoted by Ben Soria, former Superintendant of the Yakima School District that “being educated is the only

way to be free.” 1  However, the same commitment was endorsed in our Constitution -- and its interpretation since the
time of its enactment.

Perhaps the framers were influenced by the words of Thomas Jefferson, in the Northwest Ordinance of 1787, where it
was enunciated that since “Religion, morality, and knowledge” are “necessary to good government and the happiness
of mankind, schools and the means of education shall forever be encouraged.”

Regardless of its source or inspiration, the framers codified the strongest constitutional provision for education in the
nation. Since that time it has provided much guidance to legislatures and to governors and spawned much litigation,
including the subject lawsuit, over its interpretation and enforcement.

II. TRIAL PROCEDURE OF THE CASE

1. The State of Washington Superior Court held a non-jury trial in this case. Trial commenced with opening statements
on Monday, August 31, 2009, and concluded with closing arguments on Wednesday, October 21, 2009. Supplemental
briefing was provided to the court by both sides on November 25, 2009, addressing the impact, if any, of the recent
Washington Supreme Court decision in  Federal Way School District No. 10 v. State, 167 Wn.2d 514 (2009).
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2. The Petitioners were represented by Thomas F. Ahearne, Christopher Emch, Edmund Robb, Kelly Lonergan, and
Adrian Winder of Foster Pepper PLLC. The Respondent State was represented by Senior Assistant Attorney General
William G. Clark, Senior Assistant Attorney General David Stolier, Senior Assistant Attorney General Carrie Bashaw,
Assistant Attorney General Dierk Meierbachtol of the Office of the Washington Attorney General. The Respondent
State was also represented by John R. Munich and Jamie L. Boyer of the St. Louis, Missouri law firm of Stinson Morrison
Hecker LLP. The issues of public importance in this case were fully, vigorously, and ably litigated and briefed by the
parties and their counsel.

*2  3. The Petitioners based their case on Article IX, § 1 of the Washington State Constitution. That constitutional
provision states in full:

It is the paramount duty of the state to make ample provision for the education of all children residing
within its borders, without distinction or preference on account of race, color, caste, or sex.

4. The four-part remedy that the Petitioners seek presents four fundamental questions for this court to resolve. Those
four questions are:
Question #1 (declaratory judgment):

What is the correct interpretation of the words “paramount”, “ample”, and “all” in Article IX, § 1 of the Washington
State Constitution?

Question #2 (declaratory judgment):

What is the correct interpretation of the word “education” in Article IX, § 1 of the Washington State Constitution?

Question #3 (declaratory judgment):

Is the Respondent State currently complying with its legal duty under this court's interpretation of the language in Article
IX, § 1?

Question #4 (enforcement Order):

If the Respondent State is not currently complying with its legal duty under this court's interpretation of Article IX, § 1,
what (if any) Order should this court enter to uphold and enforce the State's legal duty?

5. The court heard testimony and considered evidence from the witnesses listed on the attached Exhibit A.

6. The court admitted into evidence and considered the trial exhibits listed on the attached Exhibit B.

III. THE COURT'S FINDINGS OF FACTS AND CONCLUSIONS OF LAW

7. Having heard and considered the testimony and other evidence presented at trial, and having considered the legal
memoranda and arguments of counsel, the court enters these Findings of Fact and Conclusions of Law (“Findings and
Conclusions”) in accordance with Washington Superior Court Civil Rule 52.

8. Any “finding of fact” that is more properly characterized as a “conclusion of law” should be considered a “conclusion
of law” if necessary to prevent its being ignored or disregarded. Similarly, any “conclusion of law” that is more properly
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characterized as a “finding of fact” should be considered a “finding of fact” if necessary to prevent its being ignored
or disregarded.

9. This court recognizes that due to the public's significant interest in this case, the Findings and Conclusions entered
in this case may be widely read. Therefore, for ease of reading and comprehension, these Findings and Conclusions are
subdivided into separate sections by primary subject matter, with the factual findings and legal conclusions relating to
each subject matter grouped together in a single section. Each finding off act and each conclusion of law in this document,
however, relates to this case as a whole.

A. PRELIMINARY MATTERS: the Parties, Jurisdiction, Venue, & Burdens of Proof

(a) Findings of Fact Concerning the Parties, Jurisdiction, Venue, & Burdens of Proof

(i) Short procedural history of this case.

10. Petitioners filed their Petition for Declaratory Judgment Enforcing Our Constitution on January 11, 2007. The State
filed its Answer on February 14, 2007.

11. The court denied the parties' extensively briefed summary judgment requests on August 24 and September 20, 2007.
In light of those summary judgment proceedings, the court entered an Order on September 24, 2007 lifting the discovery
stay in this case and setting a March 2, 2009 trial date.

*3  12. Petitioners filed an Amended Petition for Declaratory Judgment Enforcing Our Constitution on December 6,
2007. The State filed its first Answer to the Amended Petition on December 31, 2007. The State filed its Amended Answer
to the Petitioners' Amended Petition on August 7, 2008. After a status conference with counsel, the court entered an
Order on August 26, 2008 setting a June 1, 2009 trial date for this case. That trial date was subsequently rescheduled to
the August 31, 2009 date upon which the trial of this case began.

(ii) The McCleary Family.

13. Petitioners Mathew and Stephanie McCleary are Washington State citizens, voters, and taxpayers. They reside in
Jefferson County, Washington with their two children, Carter and Kelsey. Mathew and Stephanie McCleary brought
this action on their own behalf, and as legal guardians on behalf of their children.

14. Carter and Kelsey McCleary attend the State's public schools.

15. Carter McCleary was a 7-year-old second grader at Chimacum Creek Primary School when this suit was filed. When
this case went to trial, he was a 10-year-old fifth grader at Chimacum Elementary School.

16. Kelsey McCleary was a 13-year-old seventh grader at Chimacum Middle School when this suit was filed. Kelsey's
mother was 13 when the Washington Supreme Court issued the Seattle School District decision discussed later in these
Findings & Conclusions. When this case went to trial, Kelsey was a 15-year-old sophomore at Chimacum High School.

(iii) The Venema Family.

17. Petitioners Robert and Patty Venema are Washington State citizens, voters, and taxpayers. They reside in Snohomish
County, Washington with their two children, Robbie and Halie. Robert and Patty Venema brought this action on their
own behalf, and as legal guardians on behalf of their son Robbie and daughter Halie.
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18. Robbie and Halie Venema attend Washington public schools.

19. Robbie Venema was a 12-year-old sixth grader at Cathcart Elementary School when this suit was filed. When this
case went to trial, he was a 14-year-old freshman at Glacier Peak High School.

20. Halie Venema was a 15-year-old freshman at the freshman campus of Snohomish High School when this suit was
filed. Halie's mother was in high school when the Washington Supreme Court issued the Seattle School District decision
discussed later in these Findings & Conclusions. When this case went to trial, Halie was a 17-year-old senior at Glacier
Peak High School.

(iv) The Network for Excellence in Washington Schools (“NEWS”).

21. Petitioner Network for Excellence in Washington Schools (“NEWS”) is a State-wide coalition of community groups,
school districts, and education organizations. Its stated mission is to support better education in Washington's public
schools. It is a non-profit corporation organized under the laws of the State of Washington. At the time of trial, its
members included the members identified below.

22. Washington State PTA. The Washington State Parent Teacher Association is a State-wide association with over
150,000 members in over 900 local PTA units throughout Washington. The vast majority of its members are parents
of children in the State's public schools. The Washington State PTA's stated mission is to be a powerful voice for all
children, a relevant resource for families and communities, and a strong advocate for the education and well-being of
every child. It has a history of speaking on behalf of children and youth in the schools, in the community, and before
government bodies and other organizations that make decisions affecting children; supporting parents in developing the
skills to raise, protect, and advocate for their children; and encouraging parent and community involvement in education.

*4  23. Washington State League of Women Voters. The League of Women Voters of Washington is a State-wide,
non-partisan organization with local chapters in 23 locations across Washington -- i.e., the Bellingham-Whatcom
Counties chapter, Benton-Franklin Counties chapter, Clallam County chapter, Clark County chapter, Cowlitz County
chapter, Grays Harbor County chapter, Jefferson County chapter, King County South chapter, Kitsap County chapter,
Kittitas County chapter, Mason County chapter, Methow Valley chapter, Pullman chapter, San Juan County chapter,
Seattle chapter, Skagit County chapter, Snohomish County chapter, South Whidbey Island chapter, Spokane Area
chapter, Tacoma-Pierce chapter, Thurston County chapter, Whidbey Island chapter, and Yakima County chapter. The
Washington League of Women Voters' stated mission is to encourage the informed and active participation of citizens in
government and to influence public policy through education and advocacy. It has a longstanding interest in education
dating back to the 1930s, when the organization worked for the then-Superintendent of Public Instruction. Since that
time, the Washington League of Women Voters has published several studies on Washington's public school system and
joined State-wide coalitions to enhance its school funding lobbying efforts.

24. El Centro de la Raza. El Centro de la Raza is a non-profit organization based in the old Beacon Hill School in King
County. It runs a variety of education-related programs and services for children and families in low income, Latino
American, and other historically disadvantaged segments of our State's population. These programs include before- and
after-school assistance, summer school classes, and an early childhood educational center. El Centro de la Raza's stated
mission is to build unity across all racial and economic sectors; to organize, empower, and defend our most vulnerable
and marginalized populations; and to bring justice, dignity, equality, and freedom to all the peoples of the world. It has a
history of providing mentoring and tutoring services to Washington's public school children and offering an educational
environment that enhances the physical, emotional, social, and intellectual potential of children.
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25. Urban League. The Urban League of Metropolitan Seattle is a non-profit organization in the larger urban areas
of King County. It runs a variety of education-related programs and services for children and families in low income,
African American, and other historically disadvantaged segments of our State's population. The Urban League of
Metropolitan Seattle was established in 1929 and incorporated in 1936 as one of the 115 affiliates of the National Urban
League. The Urban League of Metropolitan Seattle's stated mission is to empower, enable, and assist African Americans,
other people of color, and disadvantaged individuals in becoming self sufficient through public advocacy, providing
services, and developing strong business and community partnerships. It has a history of providing the community with
imperative cultural and educational resources, including tutoring, programs for academic enrichment, and scholarships.

26. Equitable Opportunity Caucus (EOC). The Equitable Opportunity Caucus is a coalition of Washington State student
and family advocates, tribal leaders, leaders of diverse cultural communities, advocates for students with disabilities, and
educators who advocate for the educational interests of all children. The Equitable Opportunity Caucus has a history of
working toward the improvement of education for all children in Washington's public schools.

27. Minority Executive Directors Coalition (MEDC). The Minority Executive Directors Coalition is a non-profit
organization comprised of over 80 Executive Directors and Program Directors who are persons of color working in
private sector, non-profit human service, and community development agencies in the King County area. It was founded
in 1981 to unite the Asian Pacific American, African American, Native American, and Chicano Latino communities in
advocacy for people of color. It is the region's longest standing and broadest based multi-ethnic coalition of its kind.
It has a history of working with legislators, government officials, and school districts to shape public policies affecting
people of color.

*5  28. Washington State Special Education Coalition (WSSEC). The Washington State Special Education Coalition
is a State-wide, non-profit organization with over 30 member organizations, as well as several individual members
throughout the State of Washington -- the majority who have family members who are children with special education
needs in the State's public schools. The Washington State Special Education Coalition was formed in 1977. Its stated
mission is to bring together parent and professional organizations who are interested in the special needs and concerns
of students in need of special education and support services. It has a history in this State of advocating for quality
education for all children, particularly those receiving special education services in our State.

29. Disability Rights Washington (DRW). Disability Rights Washington, formerly known as the Washington Protection
and Advocacy System, Inc., is a State-wide, non-profit organization in the State of Washington. The majority of its
members are individuals with disabilities and/or have family members with disabilities. Disability Rights Washington's
stated mission is to advance the dignity, equity, and self-determination of people with disabilities and to pursue justice on
matters related to human and legal rights. It has a history of placing a priority on ensuring that students with disabilities
receive free appropriate public education.

30. American Association of University Women of Washington (AAUW). The American Association of University
Women of Washington is a State-wide, non-profit organization with over 1,800 members. It was established in 1881 and
consists of 37 local branches: Anacortes, Bellingham, Clallum, Colville, Cowlitz County, Dayton, Edmonds, Everett,
Federal Way, Gig Harbor, Highline, Hudson's Bay, Issaquah, Kirkland-Redmond, Lake Washington (Bellevue), Lewis
County, Mount Vernon, Okanogan-Omak, Olympia, Palouse-Garfield, Port Townsend, Puyallup Valley, Ritzville,
Seattle, Southeast King County, Spokane, Stanwood-Camano Island, Tacoma, Tri-Cities, Twin Harbors, Vancouver,
Walla Walla, Wenatchee, Whidbey Island, Willapacific, Yakima, and an Online branch. The American Association
of University Women of Washington's stated mission is to advance equity for women and girls through advocacy,
education, and research. It believes that “Education is the key to women's economic security.” It has a history of
advocating for responsible, ample, and stable State funding for all levels of education.
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31. Lutheran Public Policy Office of Washington State. The Lutheran Public Policy Office of Washington State is one of
the 20 State Public Policy Offices of the Evangelical Lutheran Church in America. The Lutheran Public Policy Office
of Washington State was formed in 1984. Its stated mission is to advocate justice for all of creation, particularly those
who are impoverished and marginalized. It has a history of advocating for a quality education system for Washington's
children.

32. The Seattle Breakfast Group. The Seattle “Breakfast Group” is a Seattle non-profit organization dedicated to
leadership and community service. It is an organization of African American business and professional men that have
been active in the Seattle community for more than 30 years. One of the primary focuses of the organization is to provide
support for youth in achieving their educational objectives. The Breakfast Group's stated mission is to bring together
African American men of true value for community service and to provide economic empowerment through leadership.
It has a history of working with high-risk young men to help them complete school and access higher education.

33. Vietnamese Friendship Association. The Vietnamese Friendship Association was originally established in 1978 to help
Vietnamese refugees and immigrants adjust to life in the United States after the Vietnam War. Since that time, it has
shifted its focus to promoting academic success, leadership development, parental involvement, cultural enrichment, and
community building among underprivileged families with school-age children. The Vietnamese Friendship Association's
stated mission is to empower the Vietnamese community to succeed while bridging, preserving, and promoting cultural
heritage. It has a history of providing mentoring, parent advocacy services, tutoring, and summer and after-school
programs for Washington's public school children.

*6  34. Arlington School District. Arlington School District No. 16 is one of the State's school districts in Snohomish
County, with a student population of approximately 5,600 students.

35. Auburn School District. Auburn School District No. 408 is one of the State's school districts in King County, with
a student population of approximately 14,900 students.

36. Bainbridge Island School District. Bainbridge Island School District No. 303 is one of the State's school districts in
Kitsap County, with a student population of approximately 4,000 students.

37. Bellevue School District. Bellevue School District No. 405 is one of the State's school districts in King County, with
a student population of approximately 17,200 students.

38. Bellingham School District. Bellingham School District No. 501 is one of the State's school districts in Whatcom
County, with a student population of approximately 10,700 students.

39. Chimacum School District. Chimacum School District No. 49 is one of the State's school districts in Jefferson County,
with a student population of approximately 1,100 students.

40. Clover Park School District. Clover Park School District No. 400 is one of the State's school districts in Pierce County,
with a student population of approximately 12,200 students.

41. Edmonds School District. Edmonds School District No. 15 is one of the State's school districts in Snohomish County,
with a student population of approximately 20,700 students.

42. Federal Way School District. Federal Way School District No. 210 is one of the State's school districts in King County,
with a student population of approximately 22,400 students.
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43. Highline School District. Highline School District No. 401 is one of the State's school districts in King County, with
a student population of approximately 17,500 students.

44. Kelso School District. Kelso School District No. 458 is one of the State's school districts in Cowlitz County, with a
student population of approximately 5,200 students.

45. Kent School District. Kent School District No. 415 is one of the State's school districts in King County, with a student
population of approximately 27,400 students.

46. Lakewood School District. Lakewood School District No. 306 is one of the State's school districts in Snohomish
County, with a student population of approximately 2,600 students.

47. Marysville School District. Marysville School District No. 25 is one of the State's school districts in Snohomish
County, with a student population of approximately 11,900 students.

48. North Kitsap School District. North Kitsap School District No. 400 is one of the State's school districts in Kitsap
County, with a student population of approximately 6,800 students.

49. Northshore School District. Northshore School District No. 417 is one of the State's school districts in King County,
with a student population of approximately 19,800 students.

50. Olympia School District. Olympia School District No. 111 is one of the State's school districts in Thurston County,
with a student population of approximately 9,400 students.

51. Omak School District. Omak School District No. 19 is one of the State's school districts in Okanogan County, with
a student population of approximately 1,800 students.

*7  52. Orcas Island School District. Orcas Island School District No. 137 is one of the State's school districts in San
Juan County, with a student population of approximately 500 students.

53. Pasco School District. Pasco School District No. 1 is one of the State's school districts in Franklin County, with a
student population of approximately 13,900 students.

54. Peninsula School District. Peninsula School District No. 401 is one of the State's school districts in Pierce County,
with a student population of approximately 9,400 students.

55. Puyallup School District. Puyallup School District No. 3 is one of the State's school districts in Pierce County, with
a student population of approximately 21,700 students.

56. San Juan Island School District. San Juan Island School District No. 149 is one of the State's school districts in San
Juan County, with a student population of approximately 900 students.

57. Seattle School District. Seattle School District No. 1 is one of the State's school districts in King County, with a
student population of approximately 46,000 students.

58. Shoreline School District. Shoreline School District No. 412 is one of the State's school districts in King County, with
a student population of approximately 9,200 students.
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59. Snohomish School District. Snohomish School District No. 201 is one of the State's school districts in Snohomish
County, with a student population of approximately 9,800 students.

60. South Kitsap School District. South Kitsap School District No. 402 is one of the State's school districts in Kitsap
County, with a student population of approximately 10,300 students.

61. Spokane School District. Spokane School District No. 81 is one of the State's school districts in Spokane County,
with a student population of approximately 29,700 students.

62. Tahoma School District. Tahoma School District No. 409 is one of the State's school districts in King County, with
a student population of approximately 7,400 students.

63. Vancouver School District. Vancouver School District No. 37 is one of the State's school districts in Clark County,
with a student population of approximately 22,600 students.

64. Yakima School District. Yakima School District No. 7 is one of the State's school districts in Yakima County, with
a student population of approximately 14,600 students.

65. Washington Education Association. The Washington Education Association is a State-wide organization of
approximately 78,000 teachers and educators working in the State's public schools. Approximately 63,000 of its active
members are certificated teachers in the State's K-12 public schools. Approximately 12,000 more are educational support
professionals in the State's K-12 public schools. The Washington Education Association's stated mission statement
includes making public education “the best it can be for students, staff, and communities.” It has a history in this State
of improving the quality of and access to public education for all students.

66. Arlington Education Association. The Arlington Education Association is the labor organization that represents
approximately 301 non-supervisory education employees in the Arlington School District.

*8  67. Auburn Education Association. The Auburn Education Association is the labor organization that represents
approximately 861 non-supervisory education employees in the Auburn School District.

68. Bainbridge Island Education Association. The Bainbridge Island Education Association is the labor organization that
represents approximately 260 non-supervisory education employees in the Bainbridge Island School District.

69. Bellevue Education Association. The Bellevue Education Association is the labor organization that represents
approximately 1,150 non-supervisory education employees in the Bellevue School District.

70. Bellingham Education Association. The Bellingham Education Association is the labor organization that represents
approximately 767 non-supervisory education employees in the Bellingham School District.

71. Chimacum Independent Association. The Chimacum Independent Association is the labor organization that represents
approximately 39 non-supervisory education employees in the Chimacum School District.

72. Chimacum Education Association. The Chimacum Education Association is the labor organization that represents
approximately 66 non-supervisory education employees in the Chimacum School District.

73. Clover Park Education Association. The Clover Park Education Association is the labor organization that represents
approximately 794 non-supervisory education employees in the Clover Park School District.
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74. Edmonds Education Association. The Edmonds Education Association is the labor organization that represents
approximately 1,351 non-supervisory education employees in the Edmonds School District.

75. Federal Way Education Association. The Federal Way Education Association is the labor organization that represents
approximately 1,397 non-supervisory education employees in the Federal Way School District.

76. Highline Education Association. The Highline Education Association is the labor organization that represents
approximately 1,320 non-supervisory education employees in the Highline School District.

77. Kelso Education Association. The Kelso Education Association is the labor organization that represents
approximately 330 non-supervisory education employees in the Kelso School District.

78. Kent Education Association. The Kent Education Association is the labor organization that represents approximately
1,812 non-supervisory education employees in the Kent School District.

79. Lakewood Education Association. The Lakewood Education Association is the labor organization that represents
approximately 148 non-supervisory education employees in the Lakewood School District.

80. Marysville Education Association. The Marysville Education Association is the labor organization that represents
approximately 685 non-supervisory education employees in the Marysville School District.

81. North Kitsap Education Association. The North Kitsap Education Association is the labor organization that
represents approximately 405 non-supervisory education employees in the North Kitsap School District.

82. Northshore Education Association. The Northshore Education Association is the labor organization that represents
approximately 1,201 non-supervisory education employees in the Northshore School District.

*9  83. Olympia Education Association. The Olympia Education Association is the labor organization that represents
approximately 564 non -supervisory education employees in the Olympia School District.

84. Omak Education Association. The Omak Education Association is the labor organization that represents
approximately 103 non-supervisory education employees in the Omak School District.

85. Orcas Island Education Association. The Orcas Island Education Association is the labor organization that represents
approximately 39 non-supervisory education employees in the Orcas Island School District.

86. Pasco Association of Educators. The Pasco Association of Educators is the labor organization that represents
approximately 781 non-supervisory education employees in the Pasco School District.

87. Peninsula Education Association. The Peninsula Education Association is the labor organization that represents
approximately 583 non-supervisory education employees in the Peninsula School District.

88. Puyallup Education Association. The Puyallup Education Association is the labor organization that represents
approximately 1,246 non-supervisory education employees in the Puyallup School District.

89. San Juan Island Education Association. The San Juan Island Education Association is the labor organization that
represents approximately 61 non-supervisory education employees in the San Juan Island School District.
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90. Seattle Education Association. The Seattle Education Association is the labor organization that represents
approximately 4,532 non-supervisory education employees in the Seattle School District.

91. Shoreline Education Association. The Shoreline Education Association is the labor organization that represents
approximately 593 non-supervisory education employees in the Shoreline School District.

92. Snohomish Education Association. The Snohomish Education Association is the labor organization that represents
approximately 547 non-supervisory education employees in the Snohomish School District.

93. South Kitsap Education Association. The South Kitsap Education Association is the labor organization that represents
approximately 623 non-supervisory education employees in the South Kitsap School District.

94. Spokane Education Association. The Spokane Education Association is the labor organization that represents
approximately 2,923 non-supervisory education employees in the Spokane School District.

95. Tahoma Education Association. The Tahoma Education Association is the labor organization that represents
approximately 409 non-supervisory education employees in the Tahoma School District.

96. Vancouver Education Association. The Vancouver Education Association is the labor organization that represents
approximately 1,366 non-supervisory education employees in the Vancouver School District.

97. Yakima Education Association. The Yakima Education Association is the labor organization that represents
approximately 901 non-supervisory education employees in the Yakima School District.

98. The Respondent State. The Respondent is the State of Washington. Pursuant to Article IX, § 1 of our State
Constitution, the Respondent State provides each of the State's public school districts with funds for education.

(b) Conclusions of Law Concerning the Parties, Jurisdiction, Venue, & Burdens of Proof

*10  99. Venue for this action properly lies in this Washington State Superior Court for King County.

100. The court has jurisdiction over this action, and the Petitioners have satisfied all conditions precedent to bringing
this action.

101. To prove the existence of a fact, the party alleging that fact must show that that fact is more likely than not true. In
other words, that fact must be proven by a preponderance of the evidence at trial. Accord,  Seattle School District v. State,
90 Wn.2d 476, 528 (1978) (when court is “concerned with legislative compliance with a specific constitutional mandate ...
the normal civil burden of proof, i.e., preponderance of the evidence, applies”). Petitioners' fundamental contention is
that the Respondent State has failed to take the action required to fully comply with a specific constitutional mandate --
namely, the State's paramount constitutional duty under Article IX, § 1. The “preponderance of the evidence” standard
accordingly applies in this case. See, e.g.,   Seattle School District v. State, 90 Wn.2d at 528.

102. This contrasts with the situation where the constitutionality of a statute is challenged, and the burden is on the party
challenging that statute to prove its unconstitutionality beyond a “reasonable doubt”. E.g.,  Island County v. State, 135
Wn.2d 141, 146 (1998). The Washington Supreme Court has explained, however, that even when a specific statutory
provision is being challenged, the “reasonable doubt” standard is not the same as the one applied in a criminal case: “The
‘reasonable doubt’ standard, when used in the context of a criminal proceeding as the standard necessary to convict an
accused of a crime, is an evidentiary standard and refers to ‘the necessity of reaching a subjective state of certitude of the
facts in issue.’ In contrast, the ‘beyond a reasonable doubt’ standard used when a statute is challenged as unconstitutional
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refers to the fact that one challenging a statute must, by argument and research, convince the court that there is no
reasonable doubt that the statute violates the constitution.”  Island County v. State, 135 Wn.2d at 147. Here, because
Petitioners' fundamental contention is not that a specific statutory provision is unconstitutional, but rather that the State
has failed to comply with the specific constitutional mandate of Article IX, § 1, the “preponderance of the evidence”
standard applies. See  Seattle School District v. State, 90 Wn.2d at 528.

103. This court has determined that each finding of fact and each conclusion of law set forth in these Findings &
Conclusions satisfy the standards of proof under Washington law.

(c) Findings of Fact Concerning Standing and Justiciability

104. Neither side has raised the issue of standing of the parties or justiciability of the petitioner's claims. Nonetheless, in
light of the recent decision in  Federal Way School Dist. No. 210 v. State, 167 Wn.2d 514 (2009), the court will address
those issues.

105. Plaintiff Stephanie McCleary described the challenges of her daughter, Kelsey, while attending the Chimacum
public schools and her brief transfer to Port Townsend High School. At the Port Townsend school, Kelsey did not have
textbooks in many of her classes. In French class, the textbooks were so old that they could not be taken home because of
their fragility. For the other classes, there were handwritten worksheets and photostatted copies of workbooks, reduced
in font size to save paper. The lack of workable textbooks presented difficulties for Kelsey to obtain assistance from
her parents on her homework. The building where Kelsey attended school was characterized as dilapidated, and the
administration building as “condemned.” After one year, Kelsey returned to the Chimacum schools. Ms. McCleary has
observed her daughter's academic performance trending downward.

*11  106. As to her son, Carter, Ms. McCleary described him as spending a fair amount of class time preparing various
types of crafts for fundraising purposes. Carter failed his fourth grade WASL in writing.

107. Ms. McCleary, as a parent, expressed her concerns that her children would face the same challenges and handicaps
that she faced when she graduated from public high school, in not being equipped to enter the workforce or college.

108. Patricia Venema is the co-president of the Glacier Peak High School Parent Organization and sits on the
Transportation Committee for the Snohomish School District. She has two children, Halie and Robbie. At the time
of trial, Halie was a senior at Glacier Peak High School, and Robbie was in the ninth grade, a freshman at Glacier
Peak High School. She was previously a member of Cathcart Parent Organization, which raised funds for student and
teachers needs. The organization funded acquisition of such equipment and supplies as world globes and maps (because
the school maps were substantially outdated), math manipulatives, reading books, voice enhancement systems (so that
teachers could be heard), document cameras, and vacuum cleaners.

109. Ms. Venema described the physical structures of some of the school buildings as follows:
Patricia Venema: The schools in our district were dilapidated, over-crowded, in some cases should have been condemned.

Q. (By Mr. Emch) Can you give an example from a school that your children were attending?

A. When we went through Valley View Middle School, where both of my children attended Middle School. I was amazed
that there was only one girls' bathroom in the main building. The building housed seven to eight hundred kids.

It was one bathroom with five stalls.

Q. One bathroom with five stalls for seven or eight hundred kids?
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110. Halie Venema did not pass the eighth grade or tenth WASL exams in math. Ultimately, she was able to receive
equivalent credit through the Collection of Evidence alternative to the written WASL exam.

111. Robbie Venema passed the WASL exams in each of the grades in which it was given.

(d) Conclusions of Law Concerning Standing and Justiciability

112. Petitioners have brought this action pursuant to The Uniform Declaratory Judgments Act. That Act grants standing
to persons “whose rights ... are affected by a statute.” RCW 7.24.020. This is consistent with the general rule that a party
must be directly affected by a statute to challenge its constitutionality.  To- Ro Trade Shows v. Collins, 144 Wn.2d 403,
411-12, P.3d 1149 (2001). Petitioners must show they are being affected or denied some benefit; mere interest in State
funding mechanisms is not sufficient to make a claim justiciable. See   Walker v. Munro, 124 Wn.2d 402, 419 (1994). The
Washington Supreme Court held in  Seattle School District No. 1 that both parent and children plaintiffs had standing
where the adverse impact of insufficient revenue on educational programs for individual students was demonstrated by
the record.  Seattle Sch. Dist. No. 1, 90 Wn.2d at 495 (holding that students “are the intended and immediate objects of
Title 28A RCW”). See   Federal Way School Dist. No. 210 v. State, 2009 WL 3766092, 6, November 12, 2009).

*12  113. “The purpose of a high school diploma is to declare that a student is ready for success in post-secondary
education, gainful employment and citizenship and is equipped with the skills to be a lifelong learner.” HB 1292. The
record reflects that there is a legitimate and justiciable concern that the McCleary and Venema children--children resident
in the State of Washington--are not receiving the basic education mandated under our Constitution.

114. Based on the record before this court and the findings made herein, the court concludes that the individual
petitioners, the McCleary petitioners and the Venema petitioners, have standing and have presented to this court a
justiciable controversy.

115. The other petitioners are State-funded school districts, community organizations, parent-teacher associations,
teacher associations and other organizations committed to and charged with the responsibilities for ensuring that the
State's basic education programs equip our children with the tools necessary and skills needed to compete in today's
economy and meaningfully participate in this State's democracy.

116. The adverse impact of insufficient revenue on educational programs for the individual students was demonstrated
by the record, as noted above.

117. The adverse impact of insufficient revenue on educational programs for the students throughout the State and its
impact on organizations committed to and charged with the responsibilities for ensuring that the State's basic education
programs equip our children with the tools necessary and skills needed to compete in today's economy and meaningfully
participate in this State's democracy, was supported by the record, as stated herein.

B. GENERAL BACKGROUND: the Importance of Education in our State's Democracy

(a) Findings of Fact Concerning the Importance of Education in our State's Democracy

118. In an Independence Day address in 1823, Horace Mann, the father of American public education, outlined for the
first time his core beliefs that education, the intelligent use of the ballot, and religious freedom are the keys to preserving
the nation's liberties.
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119. The Respondent State has straightforwardly admitted in this suit that “A healthy democracy depends on educated
citizens.” Original Petition at ¶20 (“20. A healthy democracy depends on educated citizens.”) and original Answer at ¶11
(“11. Respondent State admits the allegation in paragraph 20.”). The evidence at trial and statutory framework of this
State, some of which is outlined below, confirmed the factual accuracy of that statement, especially in the type of broad,
populist democracy established in this State by Washington law.

120. The citizens of this State publicly elect a broad array of, and large number of, the public officials who run the State
and local governments in Washington. For example, the citizens of this State:
• elect their Governor, Lieutenant Governor, Attorney General, Secretary of State, Treasurer, Auditor, Commissioner

of Public Lands, Insurance Commissioner, and Superintendent of Public Instruction in State-wide elections. 2

• elect their 49 State Senators and 98 State Representatives in Legislative District elections. 3

*13  • elect the Auditors, Clerks, Commissioners, Sheriffs, and Treasurers in each of their 39 Counties. 4

• elect the Mayors, Commissioners, and members of the City Councils of this State's over 280 cities and towns. 5

• elect the 9 justices of this State's Supreme Court. 6

• elect the 24 judges of this State's Courts of Appeal. 7

• elect the 181 judges of this State's Superior Courts. 8

• elect the 110 judges of this State's District Courts. 9

• elect the 109 judges of this State's Municipal Courts. 10

• elect the members of the Boards of Commissioners of each of this State's 373 Fire Protection Districts. 11

• elect the members of the School Boards of each of this State's 295 School Districts. 12

• elect the members of the Boards of Commissioners of each of this State's 56 Public Hospital Districts. 13

• elect the members of the Boards of Commissioners of each of this State's 185 Water-Sewer Districts. 14

• elect the members of the Boards of Commissioners of each of this State's 27 Public Utilities Districts. 15

*14  • elect the members of the Boards of Commissioners of each of this State's 42 Park and Recreation Districts. 16

• elect the members of the Boards of Commissioners of each of this State's 75 Port Districts. 17

• elect the members of the Boards of Directors of each of this State's 98 Irrigation Districts. 18

• elect the members of the Boards of Commissioners of each of this State's 103 Cemetery Districts. 19
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• elect the members of the Boards of Commissioners of each of this State's 107 Diking and Drainage Districts. 20

• elect the majority of the members of the Boards of Commissioners of each of this State's 47 Conservation Districts. 21

• elect the members of the Boards of Directors of each of this State's 10 Flood Control Districts. 22

• elect the members of the Boards of Directors of each of this State's 11 Weed Districts. 23

121. In short, Washington citizens democratically elect more of their State and local government officials than do the

citizens in most other States in our Nation. 24

*15  122. The citizens of this State routinely exercise their right to amend the Washington State Constitution pursuant
to Article XXIII. For example, in the past 30 years the citizens of this State have considered and voted upon 49 proposed
Amendments to their State Constitution, adopting 31 Amendments to their State Constitution and rejecting 18 other

proposed Amendments. 25

123. Washington is also one of the two States in our country where voters have the right and power to initiate legislation

both directly (to the People) and indirectly (to the legislature). 26

124. The citizens of this State established for themselves the right and power to propose and enact State-wide legislation
by way of Initiative in a 1912 Amendment to their State Constitution, which is now Article II, § (a). Washington citizens
routinely exercise this right of direct democracy. The citizens of this State have:
• filed and circulated for signature over 1,030 Initiative petitions proposing new State-wide legislation to be submitted

to the citizens of Washington for a State-wide vote. 27

• filed and circulated for signature over 430 Initiative petitions proposing new State-wide legislation to be voted upon

by the Legislature. 28

• certified to the State-wide ballot over 130 Initiative Measures by securing the required number of signatures (currently

241,153) to submit State-wide legislation to the citizens of Washington for a State-wide Initiative vote. 29

• certified to the Legislature an additional 30 Initiative Measures by securing the required number of signatures (currently

241,153) to submit State-wide legislation to an Initiative vote in the Legislature. 30

• enacted in State-wide elections 80 Initiative Measures as the law of this State. 31

125. Washington citizens' exercise of their constitutional initiative power has increased in the time period after the
Washington Supreme Court's Seattle School District ruling. Washington citizens voted on 46 State-wide Initiative

Measures in the 30 years before that 1978 ruling, and voted on 71 in the 30 years after. 32

126. The citizens of this State have also established for themselves the right and power to put a hold on laws adopted by
the State Legislature until those laws are subjected to (and approved by) a Referendum vote of the People (Article II, §
(b)). Washington citizens routinely exercise this right of direct democracy.
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*16  127. The citizens in this State's democracy also routinely exercise their right to directly enact (or reject) local
legislation at the ballot box pursuant to Washington State statutes (e.g., RCW 35.22.200), local government charters
(e.g., King County Charter § 230), and local ordinances (e.g., City of Woodinville, Ordinance 119).

128. To help citizens inform themselves about the various candidates and ballot measures they will be voting upon
in the State elections noted above, Washington's Constitution and State statutes require the Washington Secretary of
State to publish and mail to every household in this State a Voters' Pamphlet. Wash. Const., Art. II, § 1(e); RCW
29A.32.010; RCW 29A.32.031. That Voters' Pamphlet provides information concerning the measures and candidates on
the ballot, such as the full text of each Initiative, Referendum, or Constitutional Amendment being submitted for a vote,
a fiscal impact statement explaining various fiscal impacts of such ballot measures, “for” and “against” statements by
proponents and opponents of each ballot measure, and candidacy statements by each person running for State office.
Washington law provides for similar local Voters' Pamphlets relating to local elections as well. RCW 29A.32.210.

129. For a citizen of this State to participate meaningfully in this State's democratic process and intelligently cast his or
her vote on the broad array of State and local government offices and ballot measures noted above, that citizen must be
meaningfully equipped to learn about, understand, and evaluate the candidates, ballot measures, positions, and issues
being debated and decided in that election. Having an educated citizenry is critical to this State's democracy. (“To be
educated is to be free,” Marti.)

130. Having an educated citizenry is also vital to the operation of this State's justice system. For example, the jury system
upon which this State's justice system is based depends upon each juror being meaningfully equipped to read, understand,
comprehend, and debate the evidence, issues, and arguments presented to the jury for decision.

131. Having an educated citizenry also plays a vital role in preserving the cohesiveness of this State's pluralistic society
as a whole. For example, broad public education provides each member of this State's citizenry a shared knowledge
and understanding of the common history, common values, and common ideals that all citizens in this State share. This
unifying awareness and understanding is especially important to maintain the cohesiveness of a widely diverse society
like the one in this State, which is an amalgamation of citizens from a wide range of different cultures, backgrounds,
lifestyles, orientations, neighborhoods, and family roots.

132. Education also plays a critical civil rights role in promoting equality in our democracy. For example, amply
provided, free public education operates as the great equalizer in our democracy, equipping citizens born into the
underprivileged segments of our society with the tools they need to compete on a level playing field with citizens born
into wealth or privilege.

133. Education also plays a critical role in building and maintaining the strong economy necessary to support a stable
democracy-one that is free and independent from outside power and influence. For example, broad public education
builds the well educated workforce necessary to attract more stable and higher wage jobs to this State's economy, and
provides the living wage jobs and employment necessary to provide gainful employment to this State's citizens, and
lessening the burdens on this State's citizens of social services, crime, and incarceration.

*17  134. The importance of and challenges facing our educational system are not limited to Washington. Politically-
diverse figures, U.S. Secretary of Education, Arne Duncan, former U.S. Speaker of the House, Newt Gingrich, and
civil rights advocate Al Sharpton, have recently joined forces to promote reforms in education. Speaker Gingrich noted:
“First of all, education is the number one factor in our future prosperity;... I agree with Al Sharpton, this is the number

one civil right of the 21 st  century....There is no excuse for accepting failure.”

135. Washington's crisis in education is a microcosm of that of the nation. On a national level, Arne Duncan, Secretary
of Education, warned that “[w]e're perpetuating social failure” through our current educational system. Similarly, our
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own Superintendent of Public Instruction, Randy Dorn, noted that “In our global economy, students who drop out of
school without skills will likely face a life of unemployment and poverty.” (Dorn at 29.)

136. Former U.S. Supreme Court Justice, Sandra Day O'Connor, in a recent visit to Seattle, lamented the lack of civics
education in schools. She noted a study that found “Two-thirds of Americans know at least one of the judges on the Fox
TV show ‘American Idol,’ but less than one in ten can name the Chief Justice of the United States Supreme Court.”

137. In sum, a well-educated population is the foundation of our democracy, our economy, and the American dream.

(b) Conclusions of Law Concerning the Importance of Education in our Democracy

138. Prior legal rulings have been, and this court's legal ruling in this matter is, consistent with the above facts concerning
the importance of education in our democracy. As the Brown v. Board of Education of Topeka, Kansas Court declared:

Today, education is perhaps the most important function of state and local governments ..... It is
required in the performance of our most basic public responsibilities, even service in the armed forces.
It is the very foundation of good citizenship. Today it is a principal instrument in awakening the
child to cultural values, in preparing him for later professional training, and in helping him to adjust
normally to his environment.

Brown v. Board of Education of Topeka, Kansas, 347 U.S. 483, 493, 74 S.Ct. 686, 98 L.Ed. 873 (1954). And as in the Board
of Education, Island Trees Union Free School District v. Pico Court has reiterated:
[T]he right to receive ideas is a necessary predicate to the recipient's meaningful exercise of his own rights of speech, press,
and political freedom. Madison admonished us: ‘A popular Government, without popular information, or the means of
acquiring it, is but a Prologue to a Farce or a Tragedy; or, perhaps both. Knowledge will forever govern ignorance: And
a people who mean to be their own Governors, must arm themselves with the power which knowledge gives.’

Board of Education, Island Trees Union Free School District No. 26 v. Pico, 457 U.S. 853, 867, 102 S.Ct. 2799, 73 L.Ed.2d
435 (1982); accord,  Plyler v. Doe, 457 U.S. 202, 102 S.Ct. 2382, 72 L.Ed.2d 786 (1982) (“We have recognized ‘the public
schools as a most vital civic institution for the preservation of a democratic system of government’ ”) (quoting   Ambach
v. Norwick, 441 U.S. 68, 76, 99 S.Ct. 1589, 60 L.Ed.2d 49 (1979)). In short, the law recognizes that public education
plays an essential role in our democracy.

139. The law recognizes that education is the key to a citizen's meaningful exercise of his or her First Amendment
freedoms. For example, as the Richmond Newspapers v. Virginia Court declared:
*18  No aspect of [the First Amendment] guarantee is more rightly treasured than its protection of the ability of our

people through free and open debate to consider and resolve their own destiny.... ‘[The] First Amendment is one of the
vital bulwarks of our national commitment to intelligent self-government.’ ... It embodies our Nation's commitment to
popular self-determination and our abiding faith that the surest course for developing sound national policy lies in a free
exchange of views on public issues. And public debate must not only be unfettered; it must also be informed.

Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555, 587 n.3, 100 S.Ct. 2814, 65 L.Ed.2d 973 (1980)”) (quoting   Saxbe
v. Washington Post Co., 417 U.S. 843, 862-63, 94 S.Ct. 2811, 41 L.Ed.2d 514 (Powell, J., dissenting)).

140. The Washington Supreme Court has accordingly held that the “education” constitutionally required by Article IX,
§ 1 of the Washington Constitution “must prepare [children] to exercise their First Amendment freedoms both as sources
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and receivers of information”.  Seattle School District v. State, 90 Wn.2d 476 (1978). Accord,  Claremont Sch. Dist. v.
Governor, 142 N.H. 462, 473, 703 A.2d 1353 (1997) (“[E]ven a minimalist view of educational adequacy recognizes the
role of education in preparing citizens to participate in the exercise of voting and first amendment rights. The latter being
recognized as fundamental, it is illogical to place the means to exercise those rights on less substantial constitutional
footing than the rights themselves.”).

141. Education is a bulwark of this democracy. A system of free public schools, like a system of open courts, not only
helps make life worth living but sustains our long-cherished ideas of individual liberty. Where the nation's constitution
provides for a system of open courts, however, it makes no mention of free public schools. The people of this state found
this oversight unacceptable in 1889 when they brought Washington Territory into the Union. Not only did they establish
a judicial system, but at the same time they provided for a system of free public schools, imposing then and there a duty
upon the State to make ample provision for the education of all children within its borders. Northshore School Dist.
No. 417 v. Kinnear, 84 Wn.2d 685, 686-687 (1975), overruled insofar as inconsistent, Seattle School District No. 1, 90
Wn.2d 476, 513 (1978).

142. The law recognizes that broad public education is also critically important to our democracy because it teaches
children democratic values and ideals and unites the wide array of cultures present in our democratic society through a
sharing of common values and ideals. E.g.,  Ambach v. Norwick, 441 U.S. 68, 76-77, 99 S.Ct. 1589, 60 L.Ed.2d 49 (1979)
(“The importance of public schools in the preparation of individuals for participation as citizens, and in the preservation
of the values on which our society rests, long has been recognized by our decisions”, and acknowledging the role that a
public education accordingly plays as “an ‘assimilative force’ by which diverse and conflicting elements in our society are
brought together on a broad but common ground” and “inculcating fundamental values necessary to the maintenance
of a democratic system”);  Brown v. Board. of Education of Topeka, Kansas, 347 U.S. 483, 493, 74 S.Ct. 686, 98 L.Ed.
873 (1954) (public education is “a principal instrument in awakening the child to cultural values”);  Abington School
District v. Schempp, 374 U.S. 203, 230 (1963) (Brennan, J., concurring) (public education is “the primary vehicle for
transmitting ‘the values on which our society rests' ”);  McCollum v. Board of Education, 333 U.S. 203, 216, S.Ct. 461, 92
L.Ed. 649 (1948) (Frankfurter, J., concurring) (“The public school is ‘the most powerful agency for promoting cohesion
among a heterogeneous democratic people ... and the most pervasive means for promoting our common destiny”);
RCW 28A.150.210 (expressly listing “civics and history, including different cultures and participation in representative
government” in its specification of the knowledge and skills with which all students in this State should be equipped).

*19  143. With the above general background findings and conclusions in mind, this court now turns to some more
specific background findings and conclusions concerning Article IX, § 1 of the Washington State Constitution.

C. SPECIFIC BACKGROUND: Article IX, § 1 of the Washington State Constitution

(a) Background Findings of Fact Concerning Article IX, § 1

144. The constitutional provision at the center of this case is Article IX, § 1 of our State Constitution. That constitutional
provision states in full:

It is the paramount duty of the state to make ample provision for the education of all children residing
within its borders, without distinction or preference on account of race, color, caste, or sex.

(b) Background Conclusions of Law Concerning Article IX, § 1

145. Washington law recognizes that the education duty specified in Article IX, § 1 is the only duty that is the State's
paramount duty. As the Washington State Supreme Court has held:
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Careful examination of our constitution reveals that the framers declared only once in the entire
document that a specified function was the State's paramount duty. That singular declaration is found
in Constitution Article IX, § 1. Undoubtedly, the imperative wording was intentional.

Seattle School District v. State, 90 Wn.2d at 510-11.

146. Washington law recognizes that no other State Constitution imposes a higher education duty upon the State than
Article IX, § 1 of the Washington State Constitution does. The Washington Supreme Court has held that the education
duty mandated by Article IX, § 1 “is unique among State constitutions”, and that “No other State has placed the common
school on so high a pedestal.”  Seattle School District v. State, 90 Wn.2d at 498 & 510-511.

147. Washington law holds that Article IX, § 1 grants each child residing in this State a constitutional right to the
“education” specified in that provision. The Washington Supreme Court has thus held with respect to Article IX, § 1
that “all children residing within the borders of the State possess a ‘right’, arising from the constitutionally imposed
‘duty’ of the State, to have the State make ample provision for their education.”  Seattle School District v. State, 90
Wn.2d at 511-512.

148. Washington law holds that the right to the “education” specified in Article IX, § 1 is the paramount right granted to
each child by our State Constitution. The Washington Supreme Court has accordingly held with respect to the mandate
of Article IX, § 1 that “since the ‘duty’ is characterized as Paramount the correlative ‘right’ has equal stature.”  Seattle
School District v. State, 90 Wn.2d at 511-512.

149. Washington law holds that Article IX, § 1 imposes an affirmative, judicially enforceable duty upon the State.
The Washington Supreme Court has thus held that Article IX, § 1 “is mandatory and imposes a judicially enforceable
affirmative duty” upon the State.  Seattle School District v. State, 90 Wn.2d at 482; accord,  Brown v. State, 155 Wn.2d
254, 258 (2005) ( Article IX, § 1 “is substantive and enforceable” in the courts).

150. With the above background findings and conclusions in mind, this court now addresses each part of the four-part
remedy Petitioners seek in this case and the fundamental question each part raises.

D. QUESTION #1 (DECLARATORY JUDGMENT): What is the correct interpretation of “paramount”, “ample”,
and “all” in Article IX, § 1?

(a) Findings of Fact relating to the interpretation of “paramount”, “ample”, and “all” in Article IX, § 1.

*20  151. Article IX, § 1 of the Washington State Constitution states:

It is the paramount duty of the state to make ample provision for the education of all children residing
within its borders, without distinction or preference on account of race, color, caste, or sex.

152. The parties in this case disagree on the meaning of the words “paramount”, “ample”, and “all” in the above
constitutional provision. E.g., Petitioners' Amended Petition at ¶108(a)-(c) and Respondent State's Amended Answer
to that Amended Petition at ¶58.

(b) Conclusions of Law concerning the legal interpretation of the words “paramount”, “ample”, and “all” in Article IX, §
1.



McCleary v. State, 2010 WL 9073395 (2010)

 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 20

(i) Judicial branch's duty to interpret words used in the State Constitution.

153. Washington law holds that it is the proper function of the judiciary to interpret, construe, and enforce our
Constitution. E.g.,  Seattle School District v. State, 90 Wn.2d at 482 (it “is the proper function of the judiciary to interpret,
construe and enforce the constitution of the State of Washington.”).

154. Washington law holds that the judiciary must exercise its duty to interpret and enforce our Constitution even when
the judiciary's interpretation of our Constitution is contrary to the interpretation of another branch. As the Washington
Supreme Court has accordingly declared:

the judiciary has the ultimate power and the duty to interpret, construe and give meaning to words,
sections and articles of the constitution. It is emphatically the province and duty of the judicial
department to say what the law is. This duty must be exercised even when an interpretation serves as a
check on the activities of another branch of government or is contrary to the view of the constitution
taken by another branch.

Seattle School District v. State, 90 Wn.2d at 503-504 (citations omitted), similarly at 496-97.

155. Washington law holds that interpreting the words used in our State Constitution presents a pure question of law
for the court to resolve. E.g.,  State v. Pulfrey, 154 Wn.2d 517, 522 (2005) (interpreting State Constitution is a question
of law);  Mt. Spokane Skiing v. Spokane County, 86 Wn.App. 165, 172 (1997) (“The interpretation of Washington
constitutional provisions is also a question of law”);  Humiston v. Meyers, 61 Wn.2d 772, 777 (1963) (construction or
interpretation of a provision of the constitution is a judicial question). Interpreting the words used in Article IX, § 1 of
the Washington State Constitution accordingly presents a pure question of law for this court to resolve.

156. Washington law holds that the words used in this State's Constitution must be given their common English meaning
-- a meaning which is appropriately determined by referring to the dictionary.  Zachman v. Whirlpool Financial, 123
Wn.2d 667, 670-71 (1994) (“In construing constitutional language, words are given their ordinary meaning unless
otherwise defined.... When the common, ordinary meaning is not readily apparent, it is appropriate to refer to the
dictionary.”);  Seattle School District v. State, 90 Wn.2d at 511 (and quoting WEBSTER'S THIRD NEW INT'L
DICTIONARY for the meaning of words used in Article IX, § 1).

(ii) “paramount”

*21  157. WEBSTER'S THIRD NEW INT'L DICTIONARY is the dictionary that the Washington Supreme Court
used to interpret the meaning of words used in Article IX, § 1.  Seattle School District v. State, 90 Wn.2d at 511, 512, n.12.

158. WEBSTER'S THIRD NEW INT'L DICTIONARY defines the word “paramount” to mean “having a higher or the
highest rank or authority” that is “superior to all others”. WEBSTER'S THIRD NEW INT'L DICTIONARY (1993)
at 1638.

159. The Washington Supreme Court has accordingly interpreted the word “paramount” in Article IX, § 1 as follows:
“Paramount” is not a mere synonym of “important.” Rather, it means superior in rank above all others, chief,
preeminent, supreme, and in fact dominant....

When a thing is said to be paramount, it can only mean that it is more important than all other things concerned.
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Seattle School District v. State, 90 Wn.2d at 511. This meaning of paramount is one of the reasons the Washington
Supreme Court has ruled that the education mandate in Article IX, § 1 “is unique among state constitutions”, and has
held with respect to the Washington Constitution's use of the word paramount: “Undoubtedly, the imperative wording
was intentional.”  Seattle School District v. State, 90 Wn.2d at 498 and 510-11. The Washington Supreme Court has
accordingly held that the Respondent State must fully comply with Article IX, § 1 as its “first priority”.  Seattle School
District v. State, 90 Wn.2d at 518.

160. During the trial, the State cross-examined many of the Petitioners' education witnesses as to whether they would
prioritize education at the expense of other worthy causes and services, such as health care, nutrition services, and
transportation needs. But this is not the prerogative of these witnesses -- or even of the Legislature -- that decision has

been mandated by our State Constitution. The State must make basic education funding its top legislative priority. 33

Inde ed, as Judge Robert Doran opined, “[f]ull funding of the education program required by Article IX, Sections 1 and

2, must be provided as a first priority before any statutory program is funded.” 34

161. This court concludes that the word “paramount” in Article IX, § 1 means what it says. It means having the highest
rank that is superior to all others, having the rank that is preeminent, supreme, and more important than all others. It
is not a mere synonym of “important”. The word “paramount” means that the State must fully comply with its duty
under Article IX, § 1 as its first priority before all others. Article IX, § 1 accordingly requires the Respondent State to
amply provide for the education of all Washington children as the State's first and highest priority before any other State
programs or operations.

(iii) “ample”

*22  162. WEBSTER'S THIRD NEW INT'L DICTIONARY is the dictionary that the Washington Supreme Court
used to interpret the meaning of words used in Article IX, § 1.  Seattle School District v. State, 90 Wn.2d at 511 and
512, n.12.

163. WEBSTER'S THIRD NEW INT'L DICTIONARY defines the word “ample” to mean “more than adequate”, and
explains that the word “AMPLE always means considerably more than adequate or sufficient.” WEBSTER'S THIRD
NEW INT'L DICTIONARY (1993) at 74.

164. Consistent with this meaning, the Washington Supreme Court has held that Article IX, § 1 requires the Respondent
State to provide “fully sufficient funds” and a “level of funding that is fully sufficient” to provide for the education of
all Washington children.  Seattle School District v. State, 90 Wn.2d at 518, 537. Further confirming this broad meaning
of “ample”, the Washington Supreme Court expressly held that it was therefore unconstitutional for the Respondent
State to rely on local levies to fund any part of the education mandated by Article IX, § 1.  Seattle School District v.
State, 90 Wn.2d at 526.

165. This court concludes that the word “ample” in Article IX, § 1 means what it says. It means considerably more
than just adequate or merely sufficient. Article IX, § 1 accordingly requires the State's provision for the education of
all Washington children to be considerably more than just adequate or merely sufficient to scrape by. Article IX, § 1
requires the Respondent State's provision for the education of Washington children to be ample so no public school has
to turn to or rely upon local levies, PTA fundraisers, private donations, or other non-State sources to provide all of its
children the “education” specified in Article IX, § 1.

(iv) “all”
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166. WEBSTER'S THIRD NEW INT'L DICTIONARY is the dictionary that the Washington Supreme Court used to
interpret the meaning of words used in Article IX, § 1.  Seattle School District v. State, 90 Wn.2d at 511, 512, n.12.

167. WEBSTER'S THIRD NEW INT'L DICTIONARY defines the word “all” to mean “every member or individual
component of”, “each one of -- used distributively with a plural noun or pronoun to mean that a statement is true of
every individual considered”, and explains with respect to a group or class: “of members of a class: each and every one
of”. WEBSTER'S THIRD NEW INT'L DICTIONARY (1993) at 54.

168. This court concludes that the word “all” in Article IX, § 1 means what it says. It means “every” and “each and every
one of”. It encompasses each and every child since each will be a member of, and participant in, this State's democracy,
society, and economy. Article IX, § 1 accordingly requires the Respondent State to amply provide for the education of
every child residing in our State -- not just those children who enjoy the advantage of being born into one of the subsets
of our State's children who are more privileged, more politically popular, or more easy to teach.

169. Having ruled on the legal meaning of “paramount”, “ample”, and “all” in Article IX, § 1 of the Washington State
Constitution, this court now turns to the meaning of the word “education” in that constitutional provision.

E. QUESTION #2 (DECLARATORY JUDGMENT): What is the current legal meaning of the word “education” in
Article IX, § 1?

(a) Findings of Fact relating to the current legal meaning of the word “education” in Article IX, § 1.

*23  170. Article IX, § 1 of the Washington State Constitution states:

It is the paramount duty of the state to make ample provision for the education of all children residing
within its borders, without distinction or preference on account of race, color, caste, or sex.

Trial Exhibit 1.

171. The parties in this case disagree on the current legal meaning of the word “education” in the above constitutional
provision. E.g., Petitioners' Amended Petition at ¶108(d) and Respondent State's Amended Answer to that Amended
Petition at ¶58.

172. The following paragraphs outline what this court finds to be four major historical mileposts along the evolutionary
road that has led to the current legal meaning of the word “education” in Article IX, § 1 of the State Constitution.

(i) First Milepost (1978): State Supreme Court establishes the minimum knowledge and skills encompassed by the term
“education” in Article X, § 1 [a “basic education”].

173. In 1977, Governor Dan Evans noted that school finance was a “compelling and overriding issue.” Acknowledging
the pending appeal of the Seattle School District case before the Washington Supreme Court, the Governor characterized
school finance as “a ticking time bomb.” He admonished the Legislature “to provide long-term, consistent, and
dependable financing for basic education. Adequate financial support means that administrators can return to
administering, teachers can return to teaching, parents and students can be involved in the learning process, rather than
spending inordinate amounts of time passing special levies.” Governor Evans' concerns about the significance and impact
of the pending Supreme Court decision were prescient.
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174. In   Seattle School Dist. No. 1 v. State, 90 Wn.2d 476 (1978), the Supreme Court held that Const. Art. IX, § 1 imposes
upon the State the paramount duty of making ample provision for the education of all resident children. That Court
ordered the Legislature to define “basic education” and to make ample provision for its funding through regular and
dependable tax sources by July 1, 1981.  Id., at 537. By that decision, the Court made “basic support of the common
schools” a constitutional mandate:
[T]he State's constitutional duty goes beyond mere reading, writing and arithmetic. It also embraces broad educational
opportunities needed in the contemporary setting to equip our children for their role as citizens and as potential
competitors in today's market as well as in the market place of ideas. Education plays a critical role in a free society. It
must prepare our children to participate intelligently and effectively in our open political system to ensure that system's
survival. It must prepare them to exercise their First Amendment freedoms both as sources and receivers of information;
and, it must prepare them to be able to inquire, to study, to evaluate and to gain maturity and understanding. The
constitutional right to have the State “make ample provision for the education of all (resident) children” would be hollow
indeed if the possessor of the right could not compete adequately in our open political system, in the labor market, or
in the market place of ideas.... The effective teaching ... of these essential skills make up the minimum of the education
that is constitutionally required.

*24   Seattle School District v. State, 90 Wn.2d at 517-18.

175. That 1978 Supreme Court ruling accordingly provided that the Respondent State was to (1) define additional
substantive content for the above-described “basic education”, and (2) define a “program of basic education” to provide
that substantive content to all Washington children. The Supreme Court's language repeatedly made it clear that “basic
education” and “basic program of education” are not synonymous. Instead, they are two distinct terms. E.g., 90 Wn.2d
at 482 (“The Legislature must act to carry out its constitutional duty by defining and giving substantive content to ‘basic
education’ and a basic program of education”), at 519 (noting that in 1978 the Legislature had not yet passed legislation
“defining or giving substantive content to ‘basic education’ or a basic program of education. Thus, the Legislature must
hereafter act to comply with its constitutional duty by defining and giving substantive meaning to them.”), and at 537
(“We have great faith in the Legislature and its ability to define ‘basic education’ and a basic program of education”).

176. In short, “basic education” is substance -- the minimum, basic knowledge and skills described by the Supreme Court's
above quoted ruling. A “basic program of education”, on the other hand, is exactly what it's called -- a program instituted
to deliver that substance. This distinction is important. And as subsections (ii) & (iii) below explain, this court finds
that in the years following the 1978 Seattle School District decision, the Respondent State did in fact define additional
substantive content for a “basic education” in Washington that goes beyond the minimum, basic knowledge and skills
described by the Supreme Court's above quoted ruling.

177. The Supreme Court held that in order to satisfy the Constitution, the Legislature must provide sufficient funds
derived “through dependable and regular tax sources, to permit school districts to provide ‘basic education’ through
a basic program of education in a ‘general and uniform system of public schools.’ ”  Seattle School Dist., 90 Wn.2d
at 522 (emphasis omitted) (quoting Const. Art. IX, § 2). The Court ruled that levies cannot fund basic education, as
they do not provide a dependable and regular tax source.  Id. at 526. Levies can, however, be used to “fund programs,
activities and support services of a district which the State is not required to fund under its mandate.” Id. The Court
declined to decide what constitutes “basic education,” holding that it is the Legislature's responsibility to define basic
educational requirements.  Id. at 519-20. Nonetheless, the Court did charge the Legislature with the duty of defining and
giving substantive content to basic education. Additionally, the Court charged the Legislature with a basic program of
education to provide basic education.
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(ii) Second Milepost (1993): State Legislature enacts House Bill 1209, which specifies additional substantive content
beyond the “minimum” substance established by the State Supreme Court's 1978 ruling.

*25  178. In 1977, following the trial court decision that the State's system for funding K-12 schools was unconstitutional,
the Legislature enacted the Basic Education Act. That Act as amended is found in RCW 28A.150. The Act contains
three elements that together constitute the current definition of basic education: (1) education system goals, (2) education
program requirements, and (3) funding ratio/formula mechanisms. The Act emphasizes that the State is providing
“opportunities” for education. Since 1977, the Legislature has created other substantive programs that are part of basic
education: special education under RCW 28A.155, some degree of student transportation under RCW 28A.160, the
learning assistance program under RCW 28A.165, and the transitional bilingual program under RCW 28A.180. Though
not declared part of basic education, the State provides funding and other support and resources for school construction
and renovation.

179. The Legislature, in response to the trial court's direction, and the Governor's leadership, defined “basic education”
in RCW 28A.58.750-760 (Laws of 1977, 1st Ex. Sess., ch. 359) (later recodified at RCWA 28A.150.010, et seq.), and
appropriated funds for the 1981 school budget in accordance with these guidelines. RCW 28A.41.130 provides that
“(b)asic education shall be considered to be fully funded by those amounts of dollars appropriated by the Legislature
pursuant to (the Basic Education Act of 1977)”. Laws of 1977, 1st Ex.Sess., ch. 359, s 4. See currently R.C.W. 28A.150.250
(“Basic education shall be considered to be fully funded by those amounts of dollars appropriated by the Legislature
pursuant to RCW 28A. 150.250 and 28A.150.260 to fund those program requirements identified in RCW 28A.150.220.”)
West's RCWA 28A.150.250

180. This results in a tautological conclusion: full funding is whatever the Legislature says it is. This is without regard
to whether such funding is “ample” in providing children with the tools necessary and skills needed to compete in
today's economy and meaningfully participate in this State's democracy. Further, such funding is without regard to the
constitutional mandate to establish a basic program of education to provide basic education.

181. After the Washington Supreme Court's 1978 Seattle School District ruling, the Respondent State engaged in many
years of study to determine substantive standards for the education that children need in order to be adequately equipped
for their role as citizens in our State's democracy, and as potential competitors in our State's open political system, in
today's labor market, and in the marketplace of ideas.

182. In response to Seattle School District, the Legislature reformed the State's education system for children in
kindergarten through high school. It passed the Basic Education Act, established basic education funding formulas, and
enacted legislation limiting school district levies. As the State noted during the trial, the funding formulas are complex.
Additional legislation has been passed from time to time establishing or relating to various educational programs. Some
of the legislation has been determined to be part of basic education and some has not (either by the Legislature or by
a court determination).

183. In 1993, the State Legislature enacted House Bill 1209 as a result of those many years of study.

184. Washington's transition to a performance-based education system was set in motion, though by no means
completed, by the enactment of HB 1209 in 1993. HB 1209 set in motion a deliberate, multi-year process which included
the development of the State's Essential Academic Learning Requirements (the “EALRs”), and of the assessments to
be developed and then implemented (the “WASL”) for use at different grade levels in all Washington school districts.
HB 1209 contemplated that this transition would be accomplished no earlier than the 2000-2001 school year. State
assessments in reading, writing, communication and math were developed and implemented within that period. The
science assessment, however, was not implemented completely until the 2004-05 school year.
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*26  185. The first section of House Bill 1209 explained that law's intent to establish substantive student performance
standards for Washington's education system, stating that:
The Legislature finds that student achievement in Washington must be improved to keep pace with societal changes,
changes in the workplace, and an increasingly competitive international economy.

To increase student achievement, the Legislature finds that the state of Washington needs to develop a public school
system that focuses more on the educational performance of students....

The Legislature further finds that improving student achievement will require (1)Establishing what is expected of
students, with standards set at internationally competitive levels....

(House Bill 1209, Sec. 1).

186. The next section of House Bill 1209 specified the substantive content for those student performance standards,
specifically establishing the following four areas of substantive knowledge and skills that all Washington students need
to be equipped with:
(1) Read with comprehension, write with skill, and communicate effectively and responsibly in a variety of ways and
settings;

(2) Know and apply the core concepts and principles of mathematics; social, physical, and life sciences; civics and history;
geography; arts; and health and fitness;

(3) Think analytically, logically, and creatively, and to integrate experience and knowledge to form reasoned judgments
and solve problems; and

(4) Understand the importance of work and how performance, effort, and decisions directly affect future career and
educational opportunities.

(House Bill 1209, Sec. 101).

187. The substantive knowledge and skills specified in these four numbered provisions in House Bill 1209, Sec. 101 are
codified as the four numbered provisions in §.210 of the Basic Education Act. RCW 28A.150.210 (1)-(4).

188. Funding for the expected costs of developing and implementing the transition was spelled out in HB 1209, primarily
through the Appropriation Acts and grants of state funds to assist teachers and other school district staff to pay for
the additional time and resources needed to implement practices to improve student learning. Along with those funding
streams, in 1995, the Legislature enacted sweeping reforms to the programs and funding of special education. HB 1209
also created a Fiscal Study Committee to examine the State's public school funding system and, by January 1995, that
Committee was to report back to the Legislature its findings and recommendations for a new funding model, if one
was needed.

189. HB 1209 also provided for the development of a new statewide accountability system for all basic education
subject areas and grade levels in all districts by December 1998. This deadline was later extended to June 30, 1999. The
accountability system would provide information on student performance that would account for performance levels
by school and by school district according to the students' gender, ethnicity, socio-economic status and other factors.
The accountability system, when fully implemented, would allow the State, the school districts, and the public at large
to evaluate student performance, overall and by sub-group, by school, by district and statewide.
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*27  190. In 2005, the State turned its attention to the development of a new funding system for K-12 public schools. In
the 2005 legislative session, the Governor sponsored and the Legislature passed E2SSB 5441 which created Washington
Learns, a sixteen-month process for studying all sectors of the State's education system, from early learning to the basic
education K-12 system to higher education and workforce preparation. Washington Learns was the steering committee
and it had three advisory committees, one for each level of education. The steering committee was responsible for
coordinating the feedback and reports from the advisory committees, and was chaired by the Governor. The K-12
Advisory Committee was chaired by then-Superintendent Terry Bergeson. Washington Learns included a study by an out-
of-state consultant, Picus and Odden, who presented “prototype” schools as a basis for examining staff compensation
and potential costs of prototypical elementary, middle and high schools that could be used as a model for building a
new finance structure for Washington's schools.

191. Washington Learns also had the benefit of the first round of WASL test results. Key indicators for improvement
of student performance included observations that 50% of children entering kindergarten were reported by Washington
Learns as not ready to succeed; 54% of minority students on average were graduating from high school on time; and
74% of high school freshman went on to graduate on time.

192. Washington Learns produced the final report on November 13, 2006. The report concluded, in part, that building
a “world class” education system would require significant additional funds as well as the strategic reallocation of the
substantial, existing educational resources. The report contemplated a number of focused initiatives to implement the
transition to a “world class” system, a recommended commitment to obtain more resources and a ten-year plan of action
to complete the process. “Next steps” included recommendations for the design of a new K-12 funding structure and
accountability system by December 2008. In addition, Washington Learns recommended a number of more immediate
steps that the Legislature adopted during the 2007 legislative session.

193. The phrasing of the substantive knowledge and skills specified in the four numbered provisions of §.210 of the Basic
Education Act was updated in 2007. That update occurred after the Final Report of the Respondent State's 18-month
Washington Learns study concluded that the State should “redefine basic education” by amending §.210 of the Basic
Education Act. Although the 2007 Legislature ultimately did not adopt the Washington Learns Report's recommended
wording for that redefinition, it did slightly redefine the substantive skills specified in the four numbered provisions of
§.210 by amending them as follows:
(1) Read with comprehension, write with skill  effectively, and communicate effectively and responsibly  successfully in
a variety of ways and settings and with a variety of audiences;

(2) Know and apply the core concepts and principles of mathematics; social, physical, and life sciences; civics and history,
including different cultures and participation in representative government; geography; arts; and health and fitness;

(3) Think analytically, logically, and creatively, and to integrate experience  different experiences and knowledge to form
reasoned judgments and solve problems; and

(4) Understand the importance of work and finance and how performance, effort, and decisions directly affect future
career and educational opportunities.

Redline of Engrossed Second Substitute Senate Bill (E2SSB) 5841, Sec. 1.

194. The 2007 update of the four numbered provisions in Basic Education Act §.210 did not water down or lower the
substantive educational standards previously established by the enactment of House Bill 1209 in 1993.
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195. The knowledge and skills originally specified in the four numbered provisions of House Bill 1209 (now codified
in §.210 of the Basic Education Act) are in fact the substantive content of what drives education in this State. Those
four numbered provisions specify basic knowledge and skills that the State has determined a child needs to possess to be
equipped to succeed in today's world. This court accordingly finds that the four numbered provisions of Basic Education
Act §.210 do in fact provide additional substantive content for the basic education of our State's children beyond the
minimum substantive skills described by the Washington Supreme Court in its 1978 Seattle School District ruling.

(iii) Third Milepost: State adopts Essential Academic Learning Requirements based on House Bill 1209, which specify
additional substantive content beyond the “minimum” substance established by the State Supreme Court's 1978 ruling.

*28  196. After the Legislature enacted the above four numbered provisions in Basic Education Act §.210, the State
established Essential Academic Learning Requirements (EALRs) for eight core academic subjects. Those eight core
subjects are:
(1) Science;

(2) Mathematics;

(3) Reading;

(4) Writing;

(5) Communication;

(6) Social Studies: civics, economics, geography, & history;

(7) Arts; and

(8) Health & Fitness.

Relatively recently, the State also established Essential Academic Learning Requirements (EALRs) for a ninth core
academic subject:

(9) Educational Technology.

197. The Respondent State adopted this State's Essential Academic Learning Requirements (EALRs) in order to more
specifically describe the basic skills established by the four numbered provisions of Basic Education Act §.210. The State's
Essential Academic Learning Requirements (EALRs) are part of the academic instruction that the State requires for all
Washington students. They specify basic skills and knowledge in core subject areas that the State expects all students to
master as they move through Washington's public schools, so those children can be equipped to compete in today's world.
The State's Essential Academic Learning Requirements specify basic knowledge and skills that the State has determined
a child needs to posses to be equipped to succeed in today's world. This court accordingly finds that the State's Essential
Academic Learning Requirements do in fact provide additional substantive content for the basic education of our State's
children beyond the minimum substantive skills described by the Washington Supreme Court in its 1978 Seattle School
District ruling.
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(iv) Fourth and Most Recent Milepost (2009): The Legislature Passes ESHB 2261 Restructuring -- But Not Funding --
Overhaul of the State's School System.

198. Based in part on recommendations of the State-sponsored Basic Education Financing Task Force, the Washington
State Legislature passed ESHB 2261 in 2009.

199. This new law enacted and implemented some, but not all, of the Task Force recommendations, with full
implementation by 2018. The enactment created a Quality Education Council (QEC) to oversee the implementation of
reforms and funding options. Teacher certification standards would be in place for the 2011-12 school year. Work groups
would develop and recommend enhanced staff compensation models, a new system for local funding to supplement
other funding for K-12 education, the development and implementation of a comprehensive data system tracking and
coordinating teacher and student performance and a standardized, statewide accounting system.

200. ESHB 2261 specified the structure, mechanisms and deadlines for continuing the State's K-12 reform. Overall
funding levels and potential tax sources for funding were not included as those issues are to be addressed by the Funding
Formula Technical Work Group and by the QEC. Changes requiring legislative enactment are to be adopted by the
Legislature, if deemed appropriate, with full implementation of ESHB 2261 to be completed by 2018.

201. The enactment of ESHB 2261 was endorsed by educators, school districts and by state and local officials.

202. No funding is provided for the future execution or implementation of ESHB 2261 by future legislatures. In other
words, future legislatures are under no mandate to fund, execute on, or continue implementation of ESHB 2261, as may
be contemplated by the current legislature.

(b) Conclusions of Law relating to the current legal meaning of the word “education” in Article IX, § 1.

*29  203. As noted earlier, it is the duty of the judiciary to interpret, construe, and enforce our State Constitution --
a duty the judiciary must exercise even when its interpretation of the Constitution is contrary to that taken by another
branch. And, as also noted earlier, interpreting the words used in Article IX, § 1 presents a pure question of law for the
judicial branch to resolve. With those two fundamental legal principles in mind, this court now turns to interpreting the
legal meaning of the term “education” in Article IX, § 1.

(i) The minimum meaning of the word “education” established by the Washington Supreme Court

204. The Washington Supreme Court has held the following with respect to the substantive content of the “education”
mandated by Article IX, § 1:
[T]he State's constitutional duty goes beyond mere reading, writing and arithmetic. It also embraces broad educational
opportunities needed in the contemporary setting to equip our children for their role as citizens and as potential
competitors in today's market as well as in the market place of ideas. Education plays a critical role in a free society. It
must prepare our children to participate intelligently and effectively in our open political system to ensure that system's
survival. It must prepare them to exercise their First Amendment freedoms both as sources and receivers of information;
and, it must prepare them to be able to inquire, to study, to evaluate and to gain maturity and understanding. The
constitutional right to have the State “make ample provision for the education of all (resident) children” would be hollow
indeed if the possessor of the right could not compete adequately in our open political system, in the labor market, or
in the market place of ideas.

Seattle School District v. State, 90 Wn.2d 476, 517-18 (1978).



McCleary v. State, 2010 WL 9073395 (2010)

 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 29

205. This trial court is bound by the above ruling of the Washington Supreme Court. This trial court accordingly
concludes that “education” mandated by Article IX, § 1:
(a) includes the reading, writing, and arithmetic skills needed to compete in today's contemporary setting;

(b) also goes beyond merely the reading, writing, and arithmetic skills needed to compete in today's contemporary setting;

(c) must equip the children of this State to intelligently and effectively compete in today's economy and labor market;

(d) must equip the children of this State to intelligently and effectively compete in today's market place of ideas;

(e) must prepare the children of this State to intelligently and effectively participate in this State's open political system;

(f) must prepare the children of this State to intelligently and effectively exercise their First Amendment freedoms -- both
in communicating information to others as well as understanding information communicated from others;

(g) must equip the children of this State to meaningfully perform their roles as citizens in this State's democracy; and

(h) must prepare the children of this State to be able to inquire, to study, to evaluate, and to gain maturity and
understanding in today's contemporary setting.

206. The Washington Supreme Court referred to the above as being “essential skills” in this State's democracy, and held
that “the effective teaching ... of these essential skills make up the minimum of the education that is constitutionally
required”.  School District v. State, 90 Wn.2d 476, 518 (1978) (bold italics in original). This court accordingly concludes
that the skills described above are essential skills in our democracy, and that the effective teaching of those essential skills
make up the minimum of the “education” that is constitutionally required by Article IX, § 1.

(ii) The additional specification of basic knowledge and skills added by the State Legislature's enactment of the four
numbered provisions of House Bill 1209.

*30  207. As noted above, The Supreme Court referred to the substantive skills broadly described in its 1978 Seattle
School District ruling as being a “basic education”, and provided that the Respondent State could further define that
“basic education” with additional substantive content beyond the knowledge and skills described in the Supreme Court
ruling quoted above because that description was not “fully definitive of the State's paramount duty”. ( Seattle School
District v. State, 90 Wn.2d at 518-19.)

208. This court concludes that the Legislature complied with the Seattle School District Court's direction to further
define “basic education” with additional substantive content beyond the substantive knowledge and skills described in
the Supreme Court ruling quoted above. This court concludes the Legislature did that by specifying the basic knowledge
and skills specified in the four numbered provisions of House Bill 1209 (now §.210(1)-(4) of the Basic Education Act,
RCW 28A. 150.210(1)-(4)).

209. This court accordingly concludes that the basic knowledge and skills specified in the four numbered provisions of
House Bill 1209 (now §.210(1)-(4) of the Basic Education Act, RCW 28A.150.210(1)-(4)) are an additional, substantive
component of the current legal definition of the basic “education” required under Article IX, § 1.
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(iii) The additional specification of basic knowledge and skills added by the State's adoption of the Washington's
Essential Academic Learning Requirements (EALRs).

210. This court concludes that after the State enacted the above four numbered provisions of House Bill 1209, the State
complied further with the Seattle School District ruling's direction to further define “basic education” with additional
substantive content beyond the knowledge and skills described in the Supreme Court ruling. This court concludes that
the State did that by adopting the basic knowledge and skills specified in the State's Essential Academic Learning
Requirements (EALRs).

211. This court accordingly concludes that the basic knowledge and skills specified in the State's Essential Academic
Learning Requirements (EALRs) are an additional, substantive component of the current legal definition of the basic
“education” required under Article IX, § 1.

(iv) Conclusion regarding the current legal meaning of the word “education” in Article IX, § 1 of the Washington
Constitution.

212. The word “education” in Article IX, § 1 is substantive. It means the basic knowledge and skills needed to compete in
today's economy and meaningfully participate in this State's democracy. Today, the current definition of that requisite
knowledge and skill under Washington law is defined by the following:

(a) at minimum, the substantive skills specified by the Washington Supreme Court in the Seattle School District ruling
that is quoted in subsection (i) above [90 Wn.2d 476, 517-18 (1978)];

(b) the basic knowledge and skills enacted by the State in the four numbered provisions of House Bill 1209 that are
discussed in subsection (ii) above [now §.210(1)-(4) of the Basic Education Act, RCW 28A.150.210(1)-(4)]; and

(c) the basic knowledge and skills established by the State in the Essential Academic Learning Requirements that are
discussed in subsection (iii) above [the State's “EALRs”].

213. Having now ruled on the current legal meaning of “education”, “paramount”, “ample”, and “all” in Article IX,
§ 1 of the Washington Constitution, this court now turns to the issue of whether the Respondent State is, or is not,
complying with its legal duty under this Court's interpretation of the language in that constitutional provision.

F. QUESTION #3 (DECLARATORY JUDGMENT): Is the Respondent State currently complying with its legal duty
under this court's interpretation of the language in Article IX, § 1?

*31  214. The parties disagree on whether the Respondent State is currently complying with its legal duty under Article
IX, § 1.

The Respondent State asserts it is.

Petitioners assert that the Respondent State is not.

This court accordingly answers that “yes” or “no” question.
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(a) Findings of Fact relating to whether the State is currently complying with its legal duty under this court's
interpretation of the language in Article DX, § 1.

215. All aspects of the policies pertaining to basic education and the funding for basic education are contained in, and
governed by, Washington State statutes and regulations. Annual State funding for basic education is specifically provided
in the enacted Appropriation Acts. Improvements and proposed reforms to the policies pertaining to the definition of
basic education, and the programs and funding associated with basic education are also contained in statute.

216. At the time of trial, there were 295 school districts in the State of Washington. Most, if not all, of the districts
receive funding for their K-12 schools from the federal government, the State of Washington, and through their local
taxing authority.

217. The process by which the State of Washington funds the cost of basic education involves both the executive and
legislative branches. In anticipation of each biennial funding session of the Legislature, the Governor, through the Office
of Financial Management (OFM), develops a proposed budget for education and other programs.

218. The Office of the Superintendent of Public Instruction (OSPI) contributes to the education budget development
process by suggesting enhancements above the base funding already determined by OFM to be needed for basic education
costs. OSPI has no legal authority or responsibility for establishing what funding levels are needed for the basic education
program. The Legislature and Governor jointly have that responsibility.

219. As biennial funding typically covers the ensuing two years, the K-12 education budget must necessarily forecast what
will be needed, in part, based upon past historical experience. Staffing ratios and non-employee related cost (“NERC”)
factors that are contained in the Basic Education Act, as well as school-district reported and projected enrollment
figures, determine and update of the annual costs of basic education. Basic education program costs then are funded
by the Legislature through annual appropriations obtained in the State's biennial Appropriations Acts. (RCW 28A.
150.380). In addition to school construction funding authorized by RCW 28A.150.270, the State also contributes to
school construction and renovation costs through the separate Capital budget appropriation acts.

220. The Respondent State uses arithmetic equations (program “funding formulas”) to calculate a dollar number for
an annual dollar “allocation” to the Respondent State's public schools. Those arithmetic equations, however, are not
correlated to what it actually costs to operate this State's public schools. Those arithmetic equations are not correlated to
what it would cost this State's public schools to equip all children with the basic knowledge and skills mandated by this
State's minimum education standards (e.g., the State's Essential Academic Learning Requirements). Those arithmetic
equations are not correlated to what it would currently cost this State's public schools to equip all children with the
basic knowledge and skills included within the substantive “education” mandated by Article IX, § 1. In short, the
Respondent State's arithmetic equations do not determine the amount of resources actually required to amply provide
for the education of all children residing within this State's borders.

*32  221. The Legislature continues to allow local school districts to submit excess property tax levy measures to the
voters, and if approved, the revenue may be used to fund enrichment programs beyond “basic education.” Levy revenue
also may be used to enhance state or federal programs. Local districts also may use federal revenues, within certain
restrictions, to carry out federal programs or, in some circumstances, to supplement state programs. These are funds
that cannot constitutionally be allocated for required basic education.  Seattle School Dist., 90 Wn.2d at 526.

222. The testimony from the “boots on the ground” -- the district superintendents and principals -- was consistent: year
in and year out school districts, schools, teachers and parents have to “cobble” together sufficient funding to keep their
basic education programs operational.
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223. This is further corroborated by the observation of the chair of the Quality Education Council in its recently-issued
initial report to the Governor and the Legislature, as directed by ESHB 2261, that “(s)chool districts use most of their
local revenues (largely levy and equalization) to hire extra staff and make up for shortfalls in transportation, operating
costs, supplies, and state salary allocations. Most of these costs are clearly a state responsibility; ... Funding studies have
already confirmed that our state pays for too few instructional and operating staff, that our salary allocations are no
longer consistent with market requirements, and that operating costs are woefully underfunded.” QEC Initial Report,
dated January 13, 2010.

224. The actual cost of operating the State's public schools is significantly higher than the amount of resources provided
by the Respondent State's arithmetic equations (program “funding formulas”). This fact is confirmed by the Respondent
State's studies and public documents. It is confirmed by the Respondent State's education and finance personnel. And,
as another example, it is confirmed by Superintendents of focus districts in this case, and by the current and past
Superintendents of the Office of Public Instruction.

225. The actual cost of equipping all children residing in this State with the basic knowledge and skills mandated by this
State's minimum education standards (e.g., the State's Essential Academic Learning Requirements) is significantly higher
than the amount of resources provided by the Respondent State's arithmetic equations (its program “funding formulas”).
This fact is confirmed by the Respondent State's studies and public documents. It is confirmed by the Respondent State's
education and finance personnel. And, as another example, it is confirmed by Superintendents of focus districts in this
case, and by the current and past Superintendents of the Office of Public Instruction.

226. The actual cost of equipping all children residing in this State with the basic knowledge and skills included within
the substantive “education” mandated by Article IX, § 1 is significantly higher than the amount of resources provided by
the Respondent State's arithmetic equations (program “funding formulas”). This fact is confirmed by the Respondent
State's studies and public documents. It is confirmed by the Respondent State's education and finance personnel. And,
as another example, it is confirmed by Superintendents of focus districts in this case, and by the current and past
Superintendents of the Office of Public Instruction.

227. In short, the Respondent State's arithmetic equations (program “funding formulas”) produce far less than the
resources actually required to amply provide for the education of all children residing within this State's borders. The
Respondent State's arithmetic equations (program “funding formulas”) do not make ample provision for the facilities
and services needed to equip all children residing in this State with the basic knowledge and skills included within
the “education” mandated by Article IX, § 1. These facts are confirmed by the Respondent State's studies and public
documents. They are confirmed by the Respondent State's education and finance personnel. And, as another example,
they are confirmed by Superintendents of focus districts in this case, and by both the current and past Superintendents
of the Office of Public Instruction.

*33  228. The level of resources provided to the Respondent State's public schools, moreover, is not stable and
dependable from year to year. The Respondent State does not provide its public schools stable and dependable resources
to fund the actual cost of operating the State's public schools. The Respondent State does not provide its public schools
stable and dependable ample resources to equip all children with the basic knowledge and skills mandated by this State's
minimum education standards (e.g., the State's Essential Academic Learning Requirements). The Respondent State does
not provide its public schools stable and dependable ample resources to equip all children with the basic knowledge
and skills included within the substantive “education” mandated by Article IX, § 1. These facts are confirmed by the
Respondent State's studies and public documents. They are confirmed by the Respondent State's education and finance
personnel. And, as another example, they are confirmed by Superintendents of focus districts in this case, and by both
the current and past Superintendents of the Office of Public Instruction.



McCleary v. State, 2010 WL 9073395 (2010)

 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 33

229. The Respondent State's arithmetic equations (program “funding formulas”) continue to leave the State's public
schools to rely heavily on local levies to be able to operate. The Respondent State's arithmetic equations leave the State's
public schools to rely heavily on local levies to fund their teaching of the basic knowledge and skills mandated by this
State's minimum education standards (e.g., the State's Essential Academic Learning Requirements). The Respondent
State's arithmetic equations continue to leave the State's public schools to rely heavily on local levies to fund their teaching
of the basic knowledge and skills included within the substantive “education” mandated by Article IX, § 1. These facts
are confirmed by the Respondent State's studies and public documents. They are confirmed by the Respondent State's
education and finance personnel. And, as another example, they are confirmed by Superintendents of focus districts in
this case, and by the current and past Superintendents of the Office of Public Instruction.

230. Even with the local levies and the other non-State resources that school districts scrape together from year to
year, the State's public schools are failing to equip all children residing in this State with the basic knowledge and skills
mandated by this State's minimum education standards (e.g., the State's Essential Academic Learning Requirements).
The State's public schools are failing to equip all children residing in this State with the basic knowledge and skills
included within the substantive “education” mandated by Article IX, § 1. These facts are confirmed by the Respondent
State's own testing of the education that has been provided to this State's public school children (the Washington
Assessment of Student Learning, or “WASL”). These facts are confirmed by the high school dropout rates in the State's
public schools. These facts are confirmed by the significant gaps in the education of lower income and minority students
in the Respondent State's public schools compared to the education of those students' more privileged counterparts.
These facts are confirmed by the Respondent State's studies and public documents. These facts are confirmed by the
Respondent State's education personnel. And, as another example, these facts are confirmed by Superintendents of focus
districts in this case, and by the current and past Superintendents of the Office of Public Instruction.

231. In short, the Respondent State is not amply providing for the actual cost of operating the State's public schools. The
Respondent State is not amply providing for the equipping of all children residing in this State with the basic knowledge
and skills mandated by this State's minimum education standards. The Respondent State is not amply providing for
the equipping of all children residing in this State with the basic knowledge and skills included within the substantive
“education” mandated by Article IX, § 1. 231 (a). When this ruling holds the State is not making ample provision for the
equipping of all children with the knowledge, skills, or substantive “education” discussed in this ruling, that holding also
includes the court's determination that the State's provisions for education do not provide all children residing in our
State with a realistic or effective opportunity to become equipped with that knowledge, skill, or substantive “education”.

*34  232. Respondent State's experts testified -- persuasively -- that providing additional funding systemically does not
ipso facto translate into greater systemic achievement results. Rather, a student's socioeconomic status and the quality
of teaching factor more greatly as a predictor of positive results. This was also corroborated by some of Petitioners'
witnesses as well, including school district superintendents. The Basic Education Financing Task Force also referenced

the significant achievement gap between students from lower income families and those from higher income families. 35

However, these are predictive factors, not determinative factors.

233. Petitioner's witnesses testified equally convincingly that their experiences have shown that increased resources:
smaller class sizes, personalized learning, alternative forms of education, and the quality of teaching do create higher
graduation rates and better achievement goals.

234. These apparent contradictions are, in fact reconcilable. As noted, the State's expert opinions demonstrated that from
a statistical standpoint providing additional funding does not necessarily result in higher achievement. In contrast, this
court heard significant anecdotal evidence from superintendents, who were themselves former teachers and principals, of
individual success stories resulting from resources that would require additional funding: smaller class sizes for struggling
students, availability of co-curricular activities (such as sports, theatre, art) and vocational training, and individualized
attention. Thus, notwithstanding disadvantaging predictive factors, given the proper and adequate resources, these
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students can succeed. The guarantee of achievement by all children may, or may not be, attainable. But the State will
ensure that all children will not perform up to their capabilities if it does not give them the educational opportunity to
achieve. The State is failing to provide that opportunity.

235. It would be an inappropriate role for the court, respecting separation of powers, to set the outcome standards for
the State. It is the Washington Legislature that has set the academic standards for the children resident in this State. The
overwhelming evidence is that the State's students are not meeting those standards and that the State is not fully funding
the programs, even currently available, to meet such standards. Nor should this court determine what level of “ample”
input is needed to achieve such standards and goals -- that also is the prerogative of the legislative body.

236. As noted by Eric Hanushek, State's expert, the success of schools also depends on other individuals and institutions
to provide the health, intellectual stimulus, and family support upon which the public school systems can build. Schools
cannot and do not perform their role in a vacuum, and this is an important qualification of conclusions reached in
any study of adequacy in education. And the State has met many of these challenges by providing funding for special
education, ELL (English Language Learners), and for struggling students (Learning Assistance Program, or “LAP.”)
But the State can -- and must -- do more. Where there is that absence of support for students outside the school, the
schools are capable of compensating, given proper and adequate resources. Petitioners' witnesses presented evidence of
student after student who were able to overcome these “predictive factors” through individualized attention or alternative
opportunities. Moreover, both sides agree that the quality of teaching is a prominent factor in determining achievement.
The consistent evidence was that school districts routinely supplement the State funding for teacher salaries and benefits
in order to attract and retain quality teachers and to compete with other districts' salary schedules. The State is providing
funding; the funding is inadequate and does not fully and amply fund the basic education owed to all students.

*35  237. Respondent State's own experts conducted numerous and extensive site visits to schools in the focus districts.
These experts, in their own words, found the educational facilities “adequate,” and the educational opportunities
“adequate.” By its own experts' observations, Respondent State is not amply providing for the equipping of all children
residing in this State with the basic knowledge and skills included within the substantive “education” mandated by
Article IX, § 1. First, the constitutional mandate provides for ample, i.e, more than adequate provision for education.
Secondly, even this “adequate” standard is not being maintained by State funding, but rather with supplementation
through local levy funding and other funds “cobbled together” by school districts and local schools. Lastly, although
the State's experts investigated the physical structures and teaching environment in some of the focus districts, testimony
from some of Petitioners' witnesses established overcrowding in some schools where classes were held in hallways, on
a stage, and in one instance, in a converted bus. Witnesses described many classroom buildings that had inadequate or
no bathroom facilities for students in the building. Others described inadequate libraries, out-of-date or limited number
of textbooks, and antiquated infrastructure, e.g., electrical systems, which could not support computers, and poorly
functioning HVAC systems. There was significant disparity in the quality and functioning of school facilities within
districts and facilities among the school districts.

238. This court recognizes the social science debate over the correlation between classroom size, teacher/student ratio, and
the condition of physical facilities, on the one hand, and student achievement, on the other. The fact is that Washington
students are underperforming and failing to achieve in large numbers. It is incumbent upon the State to determine what
educational resources are necessary and how to provide those resources to ensure that all children resident in the State of
Washington have the opportunity to acquire the basic knowledge and skills included within the substantive “education”
mandated by Article IX, § 1. Moreover, resources and efforts expended by school administrators, teachers, and parents
in getting levies passed for maintenance, operations, capital and other projects could otherwise be spent on the learning
and education process.

239. Even before the issuance of the Supreme Court decision in the Seattle School District case, the State Legislature has
undertaken reform of both defining basic education and financing basic education programs. Reform has been continual
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since then and neither the Legislature's commitment nor its sincerity in addressing this perennial problem should be in
doubt.

240. The evidence demonstrated that basic education funding by the State has grown steadily over time, in actual dollars,
but has remained constant when adjusted for inflationary factors, and excluding contributions to the State's retirement
system. As a percentage of the State's general fund, spending on K-12 public school had steadily decreased from 1993 to
the current biennium. (47.6% in 1993-95; 40.9% in 2007-09.) See Washington State Senate Ways and Means Committee,
Citizen's Guide to Washington State K-12 Finance (January 2009).

241. Notwithstanding Washington's pre-eminent status of education in our State Constitution, more than any other

state, Washington's per student spending ranked 32 nd  compared to the other states in the most recent statistics, which
were for the 2007-08 school year. See Senate Ways and Means Committee, A Citizen's Guide to Washington State K-12
Finance, at 20 (January 2009).

242. Because of the need to further review the financing structure for basic education, the 2007 Legislature enacted
statutory authorization for the creation of the Basic Education Finance Task Force (Task Force), to carry on the work of
Washington Learns and develop detailed recommendations for a new funding system for K-12 public schools. The Task
Force was directed to complete its work and issue a comprehensive report and set of recommendations by December
2008 so that the Legislature would have the opportunity to take action on some or all of the recommendations beginning
in the 2009 legislative session.

243. From the fall of 2007 through December 2008, the Task Force conducted numerous meetings and heard many
presentations from educators, school districts, and state agencies about the need for, and components of, a new approach
to basic education funding and accountability. In the summer of 2008, the Task Force received a number of proposals,
including the one that the Task Force substantially adopted in the fall of 2008. The successful proposal was developed
and sponsored by the six state legislators on the Task Force.

*36  244. The final Task Force report and recommendation was unanimously adopted by its members and issued on
January 14, 2009. The report contained detailed staffing models and prototypical schools for each school level. The
report proposed reduced class sizes, early learning programs for three and four-year-olds from families with low incomes,
increased funding for struggling students, students with disabilities and for students whose primary language was not
English. The report called for significant changes in the qualifications, promotion and compensation of teachers, and
recommended substantial increases in state funding to offset the costs of utilities, insurance, supplies, technology and
other non-employee costs. The report called for increased quality review and accountability by all entities and players
in the educational delivery system.

245. The Task Force Report contained three significant observations: the estimated cost of reform, the extended period
of time necessary for implementation of any recommended changes, and a forecast of the hoped-for benefits of making
the investment. Cost estimates range from 6.3 to 8.9 billion dollars per biennium. The Task Force indicated that
implementation would need to take at least six years following the enactment of reform legislation. Finally, the Report
contained an analysis that student outcome might improve by an estimated 9% (nine percent) rise in the State's graduation
rate 14 years after full implementation of the Task Force recommendations. Alternatively, the same analysis forecasted
that if reform of current basic education policies occurred without substantial sums of increased state funding, graduation
rates might increase by a factor of less than 1% (one percent) over the same 14-year time frame. The Washington State
Institute for Public Policy (WSIPP) produced these projections.

246. The Washington State Institute for Public Policy cautioned that the projections identified in the preceding paragraph
reflected the findings of national research indicating that the true link between funding and outcomes was uncertain. This
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was consistent with the testimony of State's experts at trial who opined that statistically additional funding of educational
programs was no guarantee of systemic higher achievement.

247. A new law, ESHB 2261, took a more measured approach to enactment and implementation of the Task Force
recommendations, with full implementation by 2018. The enactment created a Quality Education Council (QEC) to
oversee the implementation of reforms and funding options. Teacher certification standards would be in place for
the 2011-12 school year. Work groups would develop and recommend enhanced staff compensation models, a new
system for local funding to supplement other funding for K-12 education, the development and implementation of a
comprehensive data system tracking and coordinating teacher and student performance and a standardized, statewide
accounting system.

248. ESHB 2261 specified the structure, mechanisms and deadlines for continuing the State's K-12 reform. Overall
funding levels and potential tax sources for funding were not included as those issues are to be addressed by the Funding
Formula Technical Work Group and by the QEC. Changes requiring legislative enactment are to be adopted by the
Legislature, if deemed appropriate, with full implementation of ESHB 2261 to be completed by 2018.

249. The enactment of ESHB 2261 was endorsed by educators, school districts and by state and local officials. Some
endorsers included the constituent members of NEWS.

(b) Conclusions of Law relating to whether the State is currently complying with its legal duty under this court's
interpretation of the language in Article IX, § 1

250. The provisions of the Washington State Constitution are mandatory. Article I, § 29 (“The provisions of this
Constitution are mandatory, unless by express words they are declared to be otherwise.”);  T.S. v. Boy Scouts of America,
157 Wn.2d 416, 434 (2006);  City of Seattle v. Mighty Movers, 152 Wn.2d 343, 372 (2004). The Respondent State has no
discretion in whether or not it will comply with the duties mandated by the Washington State Constitution.  Benjamin
v. Washington State Bar Association, 138 Wn.2d 506, 549 (1999) ( “Mandatory means mandatory.”) (Italics in original).
Simply put, the State of Washington must comply with the Constitution of Washington.

*37  251. As explained earlier, the Washington Supreme Court holds that because Article IX, § 1 of the Washington
Constitution establishes the State's paramount constitutional duty, Article IX, § 1 also establishes a corresponding
paramount constitutional right on the part of all children residing within our State's borders.  Seattle School District
v. State, 90 Wn.2d at 511-512 (“all children residing within the borders of the State possess a ‘right’, arising from the
constitutionally imposed ‘duty’ of the State, to have the State make ample provision for their education”, and “since the
‘duty’ is characterized as Paramount the correlative ‘right’ has equal stature”). The Respondent State's constitutional
duty to amply provide for equipping all children with the basic knowledge and skills established by the current definition
of the “education” required by Article IX, § 1 is therefore a solid constitutional floor below which the Respondent State
cannot lawfully go.

252. This case involves the fundamental constitutional law of our State, and this court has no discretion in whether the
mandate of Article IX, § 1 must be enforced and preserved. There is no higher duty of any judicial officer than to ensure
the government's adherence to our Constitution.

253. The Respondent State cannot avoid the question of whether it is currently complying with its legal duty under Article
IX, § 1 by stating its intent to correct a legal violation sometime in the future. Thus, the Respondent State's assertions
about what it hopes future State legislatures might chose to do over the course of the next nine years under the current
version of ESHB 2261 are not relevant to the compliance issue, but may be relevant to the appropriate enforcement
order. A defendant's intent to cease its legal violation in the future does not negate the existence of a defendant's violation
contemporarily.
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254. The State likewise cannot avoid the question of whether it is currently complying with its legal duty under Article
IX, § 1 by delegating responsibility to others such as the State's school districts. Article IX, § 1 imposes its paramount
education duty upon the State -- not upon others such as the State's school districts. E.g.,  Tunstall v. Bergeson, 141
Wn.2d 201, 232 (2000) (“school districts have no duty under Washington's constitution. Article IX makes no reference
whatsoever to school districts.”). Washington law instead holds that the State's school districts are the State's agents in
providing education to the children of this State.  Bellevue School District v. Brazier, 103 Wn.2d 111, 116 (1984) (“The
state has ... made the local school district its corporate agency for the administration of a constitutionally required system
of free public education”). Washington law further holds that the principle cannot shift responsibility to its agent. E.g.,
Orion Corp. v. State, 109 Wn.2d 621, 643-44 (1987) (when County enacts regulation as agent of the State, the State is liable
for the County regulation's unconstitutional taking because “As the principal of an agent acting within its authority, the
State must take full responsibility if a taking occurred”).

255. Nor is it sufficient for the Respondent State to avoid the question of whether it is currently complying with its
legal duty under Article IX, § 1 by claiming that school districts can scrape by with non-State funds such as local levies.
The Washington Supreme Court's Seattle School District ruling against the Respondent State expressly held that it is
unconstitutional for the Respondent State to rely on local levies to fund any part of the education mandated by Article
IX, § 1.  Seattle School District v. State, 90 Wn.2d at 526. As the Washington Supreme Court also explained, local
levies are neither dependable nor regular because they are “wholly dependent upon the whim of the electorate,” and are
available only on a temporary basis. 90 Wn.2d at 525. As the Washington Supreme Court accordingly held, that “unstable
statutory system destroys a district's ability to plan for a known or definite funding base for either the current year or
for future years.” 90 Wn.2d at 525. Moreover, superintendents and other school officials repeatedly testified about the
substantial resources and efforts employed to ensure that local levies pass. These are resources that otherwise could be
expended on education itself so that “administrators can return to administering, teachers can return to teaching, parents
and students can be involved in the learning process, rather than spending inordinate amounts of time passing special
levies.” (Governor Dan Evans, supra.) In short, the question of whether the Respondent State is currently complying
with its legal duty under this court's interpretation of the language in Article IX, § 1 is a binary yes-or-no question. This
court concludes that the answer to that question is “no”. The Respondent State is not currently complying with its legal
duty under Article IX, § 1 of the Washington Constitution. The Respondent State is not complying with its paramount
constitutional duty to make ample provision for the education of all children residing within the borders of this State.

*38  256. Although this court has determined that the proper burden of proof for this analysis is “preponderance of the
evidence,” this court is persuaded that Petitioners have proven even the higher standard of “beyond a reasonable doubt.”
In this instance, this court is left with no doubt that under the State's current financing system the State is failing in its
constitutional duty to make ample provision for the education of all children residing within the borders of this State.
This court is convinced that basic education is not being funded by a stable and dependable source of funds provided
by the State, but rather continues to be supplemented by local funding (through special levies and otherwise) and non-
State resources.

257. This court accordingly turns to the fourth and final part of the four-part remedy that the Petitioners seek, and the
question of what (if any) enforcement Order this court should enter to uphold and enforce the paramount duty imposed
upon the State by our State Constitution.

G. QUESTION #4 (ENFORCEMENT ORDER): What (if any) Order should this court enter to uphold and enforce the
State's legal duty under Article IX, § 1 of the Washington Constitution?

258. The parties disagree on whether this court should enter any enforcement Order beyond the declaratory judgments
sought above. Petitioners contend that if this court finds that the Respondent State is not complying with its legal duty
under this court's interpretation of Article IX, § 1, then this court should Order the Respondent State to promptly
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establish (1) the actual cost of amply providing all Washington children with the education mandated by this court's
interpretation of Article IX, § 1, and (2) how the Respondent State will fully fund that actual cost with stable and
dependable State sources. Petitioners contend that the Respondent State can comply with such an enforcement Order by
promptly implementing a State system that (1) determines the actual cost of amply providing all Washington children
with the education mandated by this court's interpretation of Article IX, § 1, and (2) fully funds that actual cost with
stable and dependable State sources.

Petitioners contend that the above is a narrowly tailored Order that would require the Respondent State to take two
long overdue steps towards complying with the paramount duty clause of our State Constitution.

The Respondent State disagrees with the request and this approach.

(a) Findings of Fact relating to the propriety of a Court Order.

259. Over the past 30 years, Washington State Governors from Dan Evans and Dixie Lee Ray through Gary Locke and
Christine Gregoire have declared to the People of this State their desire and intent to bring the Respondent State into
compliance with Article IX, § 1 of our State Constitution. Most recently, in Governor Gregoire's annual State of the
State address, she acknowledged that “building a bright economic future also starts with providing our children a first-
class education.” The Governor also recognized that although “we are making progress ... we can and must do more.”

260. In the years after the Supreme Court's Seattle School District ruling against the Respondent State, the Legislature
has conducted over 17 studies (not including research for specific legislation or projects) to address the school financing
concerns of the State's public schools.

261. Since 1990 alone, the Respondent State has also conducted over 100 K-12 education finance studies.

262. Despite the Respondent State's many studies and expressions of good intentions during the 30 years following the
Supreme Court's Seattle School District ruling, the Respondent State has not fully determined, or fully funded, what it
actually costs to operate this State's public schools. The State has not determined, or funded, what it would cost the State's
public schools to equip all children with the basic knowledge and skills mandated by the State's minimum education
standards (e.g., the State's Essential Academic Learning Requirements). The State has not determined, or funded, what
it would cost the State's public schools to equip all children with the basic knowledge and skills included within the
substantive “education” mandated by Article IX, § 1. In short, despite the passage of over 30 years since the Supreme
Court's Seattle School District ruling against the Respondent State, the Respondent State still has not determined the
amount of resources actually required to amply provide for the education of all children residing within this State's
borders.

*39  263. Instead, as explained earlier, the Respondent State uses arithmetic equations (program “funding formulas”)
to calculate a dollar number for an annual dollar “allocation” to the Respondent State's public schools -- arithmetic
equations that are not correlated to what it actually costs to operate this State's public schools, what it would cost
this State's public schools to equip all children with the basic knowledge and skills mandated by this State's minimum
education standards (e.g., the State's Essential Academic Learning Requirements), or what it would currently cost this
State's public schools to equip all children with the basic knowledge and skills included within the substantive “education”
mandated by Article IX, § 1.

264. As noted, the State has passed legislation, it has ordered countless studies, it has commissioned a multiplicity
of reports. And yet there remains one harsh reality -- it has not and is not amply and fully funding basic education.
Notwithstanding the legislation, the reports, the studies, and the commissions, per pupil state spending, adjusted for
inflation, has remained essentially flat, from 1994 to the present. ($4,083 per FTE K-12 student in 1994 vs. $4,208 per
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FTE student in 2008, adjusted for inflation and excluding state pension amounts. See Education Reform and Implications
for School Finance.)

265. Society will ultimately pay for these students. The State will pay for their education now or society will pay for
them later through unemployment, welfare, or incarceration. (Washington Learns Report, November 2006, citing Perry
Preschool Report that early education “significantly reduces costs associated with remedial education, special education,
abuse and neglect, health care, school drop-out rates, teen pregnancy, crime, and incarceration.”) “For these are all our
children. We will profit by, or pay for, whatever they become.” James Baldwin, as quoted by State Senator Fred Jarrett.

266. The Respondent State has not designed or implemented a State system that (1) determines the actual cost of amply
providing all Washington children with the education mandated by this court's interpretation of Article IX, § 1, and (2)
fully funds that actual cost with stable and dependable State sources.

(b) Conclusions of Law relating to the propriety of a Court Order

267. As explained earlier, the Respondent State of Washington is required to comply with the Constitution of
Washington. E.g., Article I, § 29 (“The provisions of this Constitution are mandatory, unless by express words they are
declared to be otherwise.”);  Benjamin v. Washington State Bar Association, 138 Wn.2d 506, 549 (1999) (“Mandatory
means mandatory.”) (italics in original).

268. An entire generation has passed through this State's public schools since the Supreme Court's Seattle School District
ruling against the Respondent State over 30 years ago. The Respondent State has made progress toward but has not
reached its full compliance with its paramount education duty under Article IX, § 1. When the U.S. Supreme Court
ordered desegregation in Brown v. Board of Education, it ordered its implementation with all “deliberate speed.” And yet
decades later, school districts and courts continue to implement the directive from the nation's highest court. When our

own Supreme Court issued its decision in Seattle School District, no such amorphous timetable was established. 36  And
yet Washington finds itself years later asking many of the same questions.

269. This court is sensitive to the fact that our state government is divided into legislative, executive and judicial branches
with the sovereign powers allocated among the coequal branches. The court is equally aware that those charged with
the exercise of power in one branch must not encroach upon power exercisable by another. But, the compartments of
government are not rigid. In fact, the practicalities of government require that each branch take into account the power
of the others. None was intended to operate with absolute independence.  Moran v. State, 88 Wn2d 867, 873 (1977); In
re   Juvenile Director, 87 Wn.2d 232 (1976);  United States v. Nixon, 418 U.S. 683, 707, 94 S.Ct. 3090, 41 L.Ed.2d 1039
(1974). Recognition of this fact is particularly important where, as here, Const. Art. IX, § 1 is addressed to the “State” not
merely to the Legislature. Thus, all three branches of government are charged by the constitutional command and with
the mandatory provisions of Const. Art. IX, § 29. In addition, the judiciary is charged by Const. Art. 4 with exercising
the judicial power which, as stated in Seattle School District “includes interpretation and construction of the constitution
itself”  Seattle School Dist. No. 1 of King County v. State, 90 Wn.2d 476, 505-506 (1978).

*40  270. This court must acknowledge the deep financial crisis that the State currently faces. It is the Constitutional
duty and responsibility of the courts to determine ultimately the scope and reasoning of Const. Art. IX, § 1, and whether
the Legislature is complying therewith. See generally Seattle School District No. 1, supra. And it is the Constitutional
duty and responsibility of the Legislature to act and fulfill its own Constitutional mandate. In the words of President
John F. Kennedy, “There are risks and costs to any program of action. But they are far less than the long-range risks and
costs of comfortable inaction.” All children in Washington “have a ‘right’ to be amply provided with an education. That
‘right’ is constitutionally paramount and must be achieved through a ‘general and uniform system of public schools.’ ”
School Districts' Alliance for Adequate Funding of Special Educ. v. State, 149 Wn. App. 241, 263 (2009). It is the framers
of our Constitution who established the pre-eminence of education in this state. It is the responsibility of the Legislature
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to effectuate that primary priority of funding basic education, and to determine how that can be accomplished. But it
must be accomplished.

271. This court cannot and should not dictate how basic education is to be delivered. By way of example, it would
not be appropriate for the court to declare smaller - or larger - classroom sizes, or more or fewer computers, or the
number of core education hours each student should have in order to graduate. Nor would it be appropriate for the
court to dictate how such education decisions should be funded. There are two fundamental reasons that this court
should not interject itself into such management. First, the science is inconclusive as to what works. This court heard
varying testimony as to the effectiveness of additional funding on improved educational achievement. Respondent
State's experts presented convincing studies demonstrating that systemically increased school funding does not ipso facto
translate into educational achievement results. Conversely, petitioners' witnesses provided equally compelling testimony
that individualized attention on challenged learners has yielded great successes. The court does not find these differing
-- and apparently conflicting -- conclusions irreconcilable. Rather, it simply demonstrates that what may be true on a
systemic and statistical level may not easily translate into actual experiences with individual students. The testimony of
school district superintendents and former teachers and principals who had worked with challenged learners was equally
persuasive as the statistics presented by the State's experts. With a constitutional mandate to make ample provision
for basic education, the State must consider that mandate for all children residing in the State, and determine what is
necessary to provide the opportunity for all children to learn. The parties have greater and more appropriate resources
to make these determinations. As indicated, the State has already undertaken countless studies, many of which address
(although not provide any definitive conclusions on) the cost of full State financing of basic education. Secondly and
perhaps more importantly, this determination should be made by the Legislature and its delegates. This court will not
micromanage education and will give great deference to the acts of the Legislature. See   Seattle Sch. Dist., 90 Wn.2d
at 518-19. Nonetheless, it is uniquely within the province of this court to interpret this State's constitution and laws. Cf.
Marbury v. Madison, 5 U.S. (1 Cranch) 137, 177, 2 L.Ed. 60 (1803);  Brown v. State, 155 Wn.2d 254, 257-258 (2005).

272. As noted, recent legislation has set in motion a proposed transformation of our current education system. In the
final analysis, however, this court shares the same concern expressed by our Supreme Court in Seattle School District
that “it is not the failure of our early legislatures that troubles the Court. Rather, the current concern is the failure of
subsequent legislatures to “make ample provision for ... education ...”  Seattle School Dist. No. 1 of King County v. State
90 Wn.2d 476, 515 (1978). Without funding, reform legislation for basic education may be an empty promise. Absent a
court mandate, the residents of this State, and their children, risk another 30 years of underfunding of basic education.

*41  273. This court accordingly grants Petitioner's petition requiring Respondent State to comply with its paramount
duty under our State Constitution to: (1) establish the actual cost of amply providing all Washington children with the
education mandated by this court's interpretation of Article IX, § 1, and (2) establish how the Respondent State will fully
fund that actual cost with stable and dependable State sources. This court must acknowledge, nonetheless, that recently-
enacted legislation is intended to address these issues.

274. ESEB 2261 represents a comprehensive, constitutionally permissive legislative effort to reform education and
purports to address the alleged liability and requested remedy issues in this case. However, ESHB 2261 does not require
future legislatures -- or governors -- to do anything. Rather, the legislation is the expressed intent of a current legislature
as to what future legislatures should or might do. “[I]t is not the failure of our early legislatures that troubles the Court.
Rather, the current concern is the failure of subsequent legislatures to “make ample provision for ... education ...” Seattle
School Dist. No. 1, supra. The State, through its legislative and executive bodies, must fulfill their Const. Art. IX, § 1
mandate. They may choose to do so, as directed above, through its intended implementation of ESHB 2261, or otherwise.
Full funding levels for the provision of mandated basic education were not included in ESHB 2261 and thus must be
addressed by the Funding Formula Technical Work Group, by the Quality Education Council, or as determined by the
Legislature or its delegates.
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275. For the foregoing reasons, the Legislature must be afforded the opportunity to exercise its proper legislative
authority to comply with Article IX, § 1, and to fulfill the State's paramount educational duty, as set forth in this decision.
That said, the Legislature must proceed with real and measurable progress to the dual outcomes sought by the petitioners
in this case: (1) to establish the actual cost of amply providing all Washington children with the education mandated by
this court's interpretation of Article IX, § 1, and (2) to establish how the Respondent State will fully fund that actual cost
with stable and dependable State sources. “The choice and manner of financing public schools is for the Legislature.”
Northshore, 84 Wn.2d, 685, 770 (1974), (Stafford, J. dissenting, and adopted, in principle, in Seattle School District 1,
supra; “While the Legislature must act pursuant to the constitutional mandate to discharge its duty, the general authority
to select the means of discharging that duty should be left to the Legislature.”); See   Newman v. Schlarb, 184 Wash.
147, 153 (1935).

IV. CONCLUSION

Thirty years have passed since our State Supreme Court directed the State to provide stable and dependable funding
for basic education. The State has made progress toward this Constitutional obligation, but remains out of compliance.
State funding is not ample, it is not stable, and it is not dependable. Local school districts continue to rely on local
levies and other non-State resources to supplement state funding for a basic program of education. Recent legislation
addresses, but does not resolve, the perennial underfunding of basic education. Accordingly, the State is directed to
determine the cost of amply providing for basic education and a basic program of education for all children resident in
the State of Washington. The State must also comply with the Constitutional mandate to provide stable and dependable
funding for such costs of basic education. Funding must be based as closely as reasonably practicable on the actual costs
of providing such programs of basic education. The means of fulfilling this Constitutional mandate properly fall within
the prerogative of the Legislature.

*42  DONE IN OPEN COURT this 24 th  day of February, 2010.

<<signature>>

The Honorable John P. Erlick

Judge, Superior Court of the State of Washington

For King County

Footnotes
1 A similar sentiment was expressed in the first century by the Stoic philosopher, Epictetus, in Discourses: “Only the educated

are free.” Superintendant of the Mount Adams School District, Richard Foss, described basic education as encompassed by
the Greek word “arete”: the notion of fulfillment of purpose or function.

2 Wash. Const. art. III § 1 (Governor, Lieutenant Governor, Secretary of State, Treasurer, Auditor, Attorney General,
Superintendant of Public Instruction, and Commissioner of Public Lands); RCW 48.02.010 (Insurance Commissioner).

3 Wash. Const. art. II §§ 4, 6; RCW 44.05.090(4).

4 RCW 36.16.030; Bureau of the Census, U.S. Dep't of Commerce, 2007 Census of Governments: Individual State Description,
Washington, available at http://ftp2.census.gov/govs/cog/2007/wa.pdf.

5 RCW 35.17.020. 35.18.010, 35.22.200, 35.23.021, 35.27.070; Bureau of the Census, U.S. Dep't of Commerce, 2007 Census of
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